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DOUBLE GLAZED: REFLECTION, 

NARCISSISM, AND FREUDIAN 

IMPLICATIONS IN TWINCEST 

PORNOGRAPHY1 

Carmen M. Cusack 

 

I. INTRODUCTION 

A. Misha and Sasha 

A brunette woman and her blonde mirror-image 

play on the grass in a public park.2 They flirt and 

become sexually interested.3 They perform a series 

of daringly indecent acts.4 Another film depicts the 

same twins entertaining voyeurs, the film director, 

and a cameraman.5 The twins seem to be ten years 

younger in the first film.6 However, their 

                                                            
1 This Article includes research first published in CARMEN M. 

CUSACK, TWINS AND DEVIANCE: LAW, CRIME, SEX, SOCIETY, AND 

FAMILY (2016). Many thanks to Bows, who was overlooked in 

Volume 9. 
2 Id. 
3 Id. 
4 Id. 
5 Id. 
6 Id. 
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interpersonal dynamic and professional demeanors 

were the same.7 In a third film, they appear to be 

older than in the first two films.8 Their portfolio of 

work is prolific.9 More than one dozen film reels are 

freely available on the internet, and an unknown 

number of films are for sale.10 These pornographers 

use pseudonyms, such as Olga, Alena, Misha, and 

Sasha.11 Their work depicts years of incest (i.e., 

“twincest”), unprosecuted and uninterrupted by their 

families, society, or the government.12 

B. Introduction 

This Article analyzes sociolegal and 

psychological implications of incest between twins, 

known as “twincest.”13 Section II, Part A outlines the 

Miller test.14 Section II, Part B analyzes legal theory 

behind governmental regulation of morality and 

                                                            
7 CUSACK, TWINS AND DEVIANCE (2016). 
8 Id. 
9 Id. 
10 Id. 
11 Id. 
12 Id. 
13 CUSACK (2016). 
14 Infra Section II Part A. Miller v. California, 413 U.S. 15 (1973). 
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twincest pornography.15 Point One under Part A of 

Section III explores fantasies and fetishization of 

twins in media and culture.16 Point Two of Part A in 

Section III discusses details of incest pornography 

and the most extensive list of freely accessible 

twincest pornography, ranging from erotic nude 

photos to hardcore videos depicting same-sex and 

opposite-sex twins participating in sexual 

activities.17 Part B in Section III evaluates 

psychoanalytic perspectives on the incest taboo, 

including case studies, to determine the significance 

of laws that criminalize twincest in light of 

voluntariness, coercion, and other considerations.18 

Finally, Part C analyzes whether twin pornography 

could be found to be legally obscene under Miller.19 

Section IV concludes that incestuous pornography 

between twins could be held by courts to be legally 

                                                            
15 Infra Section II Part B. 
16 Infra Section III(A)(1). 
17 Infra Section III(A)(2). 
18 Infra Section III(B). 
19 Infra Section III(C). 
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obscene, but for unknown reasons, it is not routinely 

prosecuted like other fetish films.20  

II. OBSCENITY 

A. Miller v. California 

Marvin Miller, a bookstore owner, sent 

unsolicited advertisements through the mail to 

members of his community.21 The flyers explicitly 

depicted performers’ genitals and group sex. His 

bookstore was raided by the local police, and Miller 

was charged by the state prosecutor with several 

counts of obscenity, including Count 21 for a book 

called My Sexy Aunt,22 describing adult incest 

between a father and his daughter, and between an 

adult brother and his adult sister; it also described 

lesbian sex and female and male sodomy.23 The 

defendant and the state called expert witnesses to 

testify whether the prosecuted material: (1) appealed 

                                                            
20 Infra Section IV. 
21 U.S. v. Miller, 455 F.2d 899 (1972).  
22 Id. at 902. 
23 Id. 
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to a prurient interest, (2) utterly possessed no 

redeeming social value, and (3) offended 

contemporary community standards.24 One expert 

testifying for Miller said that My Sexy Aunt was not 

obscene, but also stipulated that she had never read a 

novel that met the legal definition of “obscenity” 

because they all possessed some redeeming social 

value.25 Miller had pandered materials in the flyers, 

which were legally obscene, and the Ninth Circuit 

Court of Appeals held that the material was factually 

obscene.26 Miller was sentenced to two years in 

prison and to pay a $22,500 fine.27  

This Court did not intend to create morality laws 

for each state, but set forth suggestions for how states 

ought to evaluate obscene material.28 Their 

guideposts are important to states’ citizens because 

obscene material online or delivered through the mail 

                                                            
24 Id. 
25 Id. 
26 Id. Miller was convicted under 18 U.S.C.S. § 1461 now in pari 

materia with Miller v. California, 413 U.S. 15 (1973).  
27 Miller v. California, 413 U.S. 15, 25 (1973). 
28 Id. 
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may be subject to federal laws, which have adopted 

parameters suggested by the Court in Miller.29  

We emphasize that it is not our 

function to propose regulatory 

schemes for the States. That must 

await their concrete legislative 

efforts. It is possible, however, to give 

a few plain examples of what a state 

statute could define for regulation 

under part (b) of the standard 

announced in this opinion.30  

“Whether the work depicts or describes, in a 

patently offensive way, sexual conduct specifically 

defined by the applicable state law.”31 Examples 

include the following: 

(a)  Patently offensive representations 

or descriptions of ultimate sexual 

acts, normal or perverted, actual or 

simulated; and  

(b)  Patently offensive representations 

or descriptions of masturbation, 

excretory functions, and lewd 

exhibition of the genitals.32 

                                                            
29 Id. 
30 Id. (Internal citations omitted).  
31 Id. at 39.  
32 Id. at 25.  
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The Court also held that “[s]ex and nudity may 

not be exploited without limit by films or pictures 

exhibited or sold in places of public accommodation 

any more than live sex and nudity can be exhibited 

or sold without limit in such public places.”33 The 

First Amendment may only protect prurient and 

patently offensive depictions of sex acts when they 

possessed more than de minimis serious social value, 

including literary, artistic, political, or scientific 

value.34 The standard is used to find that material is 

obscene, which then may be used to convict 

defendants of producing, distributing, buying, or 

selling obscenity.35 Material may be legally obscene 

and enjoined without defendants being convicted of 

obscenity, and defendants may be convicted under 

obscenity statutes without material being enjoined.36 

                                                            
33 Id. at 25-26. 
34 Id. 
35 Id. 
36 See, e.g., Moore v. State, 470 S.W.2d 391 (1971). 

In passing upon appellants points of error, we have carefully 

examined and reviewed the entire record. Included in such record are 

some 491 exhibits, including some 170 magazines, a newspaper-type 

publication, some 307 paperback books, with suggestive titles,  10 

reels of motion picture film, one deck of cards, and one simulated 

male penis. The Blow Job; Swap Ass; Horny and Hung; Prissy 

Prune; Pink Pussette; Operation Poontang; Hot and Hard; Kiss My 
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Therefore, depictions of incest may be enjoined and 

prosecuted under Miller. 

  

                                                            
Assets; Cherry Gash; Suck It to Me; Virgin Balls; Love Me, Fix Me; 

Men and Their Boy-Studs; Mass Orgasm; Top C.O.C.K. Comes 

Again; Free Pussey; Sounds from a Perverted Couch; The Sin-Teen 

Job; Two Way Bride; Use Me, Hurt Me; Broads Who Want To; Hot 

Rocks; Turn Down the Sheets; Cocktail; My Body, Your Bed; Oral 

Genital Relations; Derelict Whore; Hard Way In; From Oral to 

Anal; The Virgin Trapper; Sex Torture; To Make a Nympho Cry; 

Swap Meat; The Sister Lovers; Masturbation Fantasies; The Gay 

Girls; Sexy Spread; Cream Her Kitty; Young Hot Stuff; Licked but 

Never Beaten; Mouthful of Flesh; A Hot Place to Come; Come as 

You Are; Incest Confidential; Split Me Open; Come Gay; The 

Glorious Hole; Naked Place; Hot Flicks; Groovy Nudist; Pussycat; 

Phallic Development, Its Variations and Extremes; Nude 

Exploration; [and] Screw. Id. at 394. 

We have carefully examined and reviewed the entire record, 

including the exhibits. The basic contents of the magazines are 

photographic depictions of nudity, including unclothed human 

male and female genitalia in close proximity, and acts of sexual 

perversion. The books consist of detailed verbal descriptions in 

coarse and vulgar language of acts of masturbation, homosexuality, 

sodomy, bestiality, sexual intercourse, sadism and masochism. The 

movie films contain similar matter. Pictures and descriptions run the 

gamut of sexual experiences such as lesbianism, female masturbation, 

homosexuality, the flagellation of male by female and vice versa, 

bizarre descriptions of different acts of sexual intercourse between 

male and female characters. We agree with the trial court's findings. 

The trial court did not abuse its discretion in granting that part of the 

temporary injunction. Id. at 395. 
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B. Legal Theory 

In his dissenting opinion in Lawrence v. Texas,37 

Justice Antonin Scalia famously rejected the Court’s 

opinion that the state lacked power inside a bedroom 

to control private, consensual sodomy between 

same-sex partners.38 Justice Scalia suggested that 

decriminalizing sodomy would correlate with 

decriminalization of incest and obscenity.39  

State laws against bigamy, same-sex 

marriage, adult incest, prostitution, 

masturbation, adultery, fornication, 

bestiality, and obscenity are likewise 

sustainable only in light of…laws 

based on moral choices. Every single 

one of these laws is called into 

question by today’s decision; the 

Court makes no effort to cabin the 

scope of its decision to exclude them 

from its holding.40 

The Court made a similar assertion in Bowers v. 

Hardwick when it upheld the Constitutionality of an 

                                                            
37 Lawrence v. Texas, 539 U.S. 558 (2003). 
38 Id. 
39 Gaylord v. Tacoma School District No. 10, 88 Wn.2d 286 (1977).  
40 Id. at 590. 



Vol. 13, 2017 
LSD Journal 

10 

  

Cusack 

anti-sodomy law in Georgia.41 “Plainly enough, 

otherwise illegal conduct is not always immunized 

whenever it occurs in the home. Victimless crimes, 

such as the” “possession in the home of drugs, 

firearms, or stolen goods.42  

[I]f respondent's submission is 

limited to the voluntary sexual 

conduct between consenting adults, it 

would be difficult, except by fiat, to 

limit the claimed right to homosexual 

conduct while leaving exposed to 

prosecution adultery, incest, and 

other sexual crimes even though they 

are committed in the home. We are 

unwilling to start down that road.43 

The Lawrence Court circumscribed its decision 

when it stipulated that the United States Constitution 

did not protect sadomasochistic or harmful acts, such 

as those depicted in various genres of homosexual 

pornography and obscenity.44 The Court found that it 

                                                            
41 Bowers v. Hardwick, 478 U.S. 186 (1986). 
42 Bowers v. Hardwick, 478 U.S. 186, 195 (1986). 
43 Bowers v. Hardwick, 478 U.S. 186, 195-196 (1986). 
44 Carmen M. Cusack & Matthew E. Waranius, Nonconsensual 

Insemination and Pornography: The Relationship Between Sex Roles, 

Sex Crimes, and “STRT,” “Gay,” and “Shemale” Films on 

Youporn.com. 2 J RES GENDER STUD 15 (2012). 
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would be irrational to discriminate against 

homosexuals privately participating in non-harmful 

sexual activity.45 

When analyzing twincest pornography through a 

post-Lawrence46 lens, “[g]enerally the fact that 

sodomy is not a crime no more relieves the conduct 

of its immoral status than would consent to the crime 

of incest.”47 Yet, Justice Scalia’s dissent identified a 

trend among states to decriminalize some allegedly 

immoral acts (i.e., adultery, cohabitation, and 

fornication).48 Justice Scalia’s inflammatory and 

indignant tone may have been exaggerated and 

conclusory because millions of Americans already 

participated in these activities without any legal 

                                                            
45 Id. 
46 Lawrence v. Texas, 539 U.S. 558 (2003). 
47 Gaylord v. Tacoma School District No. 10, 88 Wn.2d 286, 197 

(1977). 
48 State v. Sanders, 37 N.C. App. 53 (1978). “Offenses against Public 

Morality and Decency” includes such offenses as crime against 

nature, incest, bigamy, fornication and adultery, obscene literature, 

indecent exposure, dissemination of sexually oriented materials to 

minors, use of profane, indecent or threatening language to any 

person over telephone and use of profane or indecent language on 

public highways. Id. 
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repercussions, even when evidence against them was 

readily available.49 

Pornography depicting incest, including 

adultery, fornication, masturbation, obscene 

language, and prostitution is accessible for free via 

the Internet.50 The abundance and accessibility of 

depictions of adult twincest supports Justice Scalia’s 

claim that incest and obscenity would become 

decriminalized.51 Lack of prosecution tacitly 

decriminalizes content.52 The broken windows 

theory of crime may explain how free Internet 

pornography is part of a degenerative effect.53 

Visible and evident disorder leads to greater crime 

perpetration because deviants observe a lack of 

deterrence, community buy-in, and repercussions.54 

                                                            
49 Id. CARMEN M. CUSACK, ILLICIT SEX WITHIN THE JUSTICE SYSTEM: 

A CAUSE AND AN EFFECT OF WEAK POWER TO LEGISLATE, REGULATE, 

AND ENFORCE MORALITY (2017). 
50 “In fact, anything and everything is a thing in porn.” Tracy 

Clark-Flory, Your “weird” turn-ons aren’t as strange as you think, 

Salon.com (Sept. 9, 2014), available at 

http://www.salon.com/2014/09/09/your_weird_turn_ons_arent_as_str

ange_as_you_think/. 
51 Id.  
52 Id. 
53 Id. 
54 CUSACK, ILLICIT SEX WITHIN THE JUSTICE SYSTEM (2017). 
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Open production, distribution, and possession of 

twincest pornography challenge the government’s 

belief that society has an interest in preventing 

twincest.55 They also challenge relevant standards set 

forth in Miller v. California by making prosecution 

less standardized.56 Miller indicates that a local 

community may include anyone in a state (i.e. state 

laws); however, some courts have found that using 

the internet in the privacy of one’s home may violate 

federal and state laws and offend the local 

community even though viewing and possessing 

obscenity in the privacy of one’s home is legal.57 

Online pornography may challenge how the Court 

determines whether the local community was 

offended; and yet, mainstream vendors, such as 

Amazon, make pornography available (e.g., 

depictions of incest).58  

                                                            
55 Id. 
56 Id. 
57 CUSACK, PORNOGRAPHY AND THE CRIMINAL JUSTICE SYSTEM 

(2014).  Jenkins v. Georgia, 418 U.S. 153 (1974). Stanley v. Georgia, 

394 U.S. 557, 565 (1969). 
58 Miller v. California, 413 U.S. 15, 25 (1973). CARMEN M. CUSACK, 

PORNOGRAPHY AND THE CRIMINAL JUSTICE SYSTEM (2014). National 

Center on Sexual Exploitation (NCSE), available at 

http://endsexualexploitation.org/dirtydozen-2016/. 

http://www.lexisnexis.com.ezproxylocal.library.nova.edu/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T25548858839&homeCsi=6443&A=0.1982241207376083&urlEnc=ISO-8859-1&&citeString=394%20U.S.%20557,%20567&countryCode=USA
http://www.lexisnexis.com.ezproxylocal.library.nova.edu/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T25548858839&homeCsi=6443&A=0.1982241207376083&urlEnc=ISO-8859-1&&citeString=394%20U.S.%20557,%20567&countryCode=USA
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Explicit pornographic depictions of voluntary 

adult incest have infrequently been prosecuted by the 

government in comparison with other kinds of 

obscenity.59 On occasion, purveyors and consumers 

have been prosecuted.60 However, performers have 

been generally immune. Touring performers have 

openly promoted twincest in local communities.61 

Because prosecution is discretionary, members of the 

government may not find that Internet pornography 

and promotional tours physically infiltrate the local 

community with offensive material.62 Public 

                                                            
59 Contra Courtney Megan Cahill, Same-Sex Marriage, Slippery 

Slope Rhetoric, and the Politics of Disgust: A Critical Perspective on 

Contemporary Family Discourse and the Incest Taboo, 99 NW. U.L. 

REV. 1543 (2005). 

The correlation between incest and same-sex relations is by no means 

a mere rhetorical flourish, although a perennial favorite of 

conservative commentators. Rather, some less biased commentators 

maintain that the slippery slope arguments that have been made with 

respect to incest and same-sex relations might not be entirely far-

fetched. Id. at 1558. 

Same-sex relations and marriage have agitated society more than 

voluntary adult incest, which has been tolerated and encouraged 

throughout the world and the United States for a much longer time 

period than it has been criminalized. See The Bible and CUSACK 

(2016). Yet, contemporary political support for same-sex marriage is 

vast whereas there is no public political support for decriminalization 

of incest.  
60 Miller v. California, 413 U.S. 15, 25 (1973). 
61 Id. 
62 CUSACK (2014). 
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appearances may not exhibit explicit material like the 

unsolicited flyers mailed in Miller.63 

Federal and state governments seem to be 

uninterested in prosecuting depictions of voluntary 

incest between adults.64 Therefore, a pattern of 

ambivalence toward prosecution of pornography 

depicting twincest may be evident.65 Prosecution of 

obscenity depicting incest typically involves other 

obscene material, which the government finds to be 

objectionable.66 For example, incest-themed stories 

have been prosecuted.67 Some stories have used 

obscene language to depict sex between parents and 

                                                            
63 Id. 
64 “There are entire sites devoted to fantasies about everything from 

cannibalism to incest.” Clark-Flory, Salon.com (2015). 
65 Id. 
66 Id. “What defines ‘weird’ in the realm of sexual fantasy, anyway? 

Is it marginality? If so, the availability of “niche” porn suggests that 

even be-dentured titillation isn’t that weird. No, it may not be a top 

search term on YouPorn.com, but it has enough of an audience to 

exist as a sub-genre.” Id. CUSACK (2014). 
67 Keefe v. Geanakos, 418 F.2d 359 (1969). 
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children,68 even including adult children.69 In some 

cases, the government has prosecuted use of the term 

“motherfucker”70 because it may describe conduct 

prohibited by law.71 However, several cases indicate 

that the government cannot place prior restraints on 

material depicting incest.72 Additionally, depictions 

of incest may be non-obscene even in jurisdictions 

where incest is prohibited conduct.73 Films, 

including pornography, often depict characters 

                                                            
68 See Yorko v. State, 699 S.W.2d 224 (1985).  

This Court must view the evidence in the light most favorable to the 

court’s judgment. In this light the standard is whether any rational 

trier of fact could have found the essential elements of the crime 

beyond a reasonable doubt. This standard for review of the 

sufficiency of the evidence to sustain a conviction is now the same in 

both direct and circumstantial evidence cases….Applying this 

standard, it is clear that a rational trier of the facts could have found 

from the evidence beyond a reasonable doubt all the essential 

elements of the offense….The magazine in question was introduced 

into evidence without objection. The magazine contains a word-

picture story of incest between a mother and her son and depicts acts 

of sexual intercourse and oral sodomy and other sexual activity. It 

further depicts the same acts between the mother and other sexual 

partners and the son and other sexual partners. There are other 

photographs of group sexual orgy. The cover, front and back, depicts 

some of the scenes from the magazine. Id. at 226-7 [Internal citations 

omitted]. 
69 U.S. v. French, 31 M.J. 57, 60 (CMA 1990). 
70 Id.  
71 Id. Yorko v. State, 699 S.W.2d 224 (1985). 
72 French, 31 M.J. 57, 60 (CMA 1990). Yorko 699 S.W.2d 224 

(1985). 
73 Miller v. California, 413 U.S. 15 (1973).  
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participating in illegal activity, including illegal 

sexual activity, such as public indecency.74 Incest 

pornography may not be obscene if it is inoffensive 

or possesses redeeming value.75 For example, works 

depicting twincest, when taken as a whole, may 

denounce immorality rather than promote it.76  

Certain hardcore twincest films depict 

masturbation; dildos; kissing; and anal, oral, and 

vaginal penetration.77 Hardcore content combined 

with depictions of incest, arguably, may be 

prosecuted in almost any jurisdiction under the 

Miller test.78 However, lack of enforcement against 

twincest pornography and possibly tolerant attitudes 

toward adult incest pornography suggest that the 

government does not care specifically to prosecute 

the films’ actors.79 Generally, states have been 

unaggressive toward consumers and purveyors, who 

                                                            
74 Lawrence at 599. Carmen  M. Cusack, How the Content of Online 

Pornography Depicts Expressed Consent for Insemination, 3 ONLINE 

J COMMUN & MEDIA TECHNOL 91 (2013). 
75 Id. 
76 French, 31 M.J. 57, 60. 
77 Section III, Part A, Point Two. 
78 413 U.S. 15 (1973). 
79 Section III, Part A, Point Two. 
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do not exploit children.80 Therefore, it appears to be 

unlikely that the government will prosecute twincest 

pornography, and this appearance may result in laws 

failing to deter production and transmission of 

pornography.81  

III. SEXUAL INTEREST IN TWINS 

A. Twincest 

1. Fantasies and Fetishes 

Twin fantasies and fetishes are common.82 

Pornography fetishizes such twin fantasies.83 

Pornography may normalize aberrant fantasies by 

providing mundane imagery, making depictions 

easily accessible, and differentiating twincest from 

harmful forms of incest.84 Exploration and 

                                                            
80 Id. 
81 CUSACK, ILLICIT SEX WITHIN THE JUSTICE SYSTEM (2017). 
82 Clark-Flory, Salon.com (2014). 
83 CUSACK (2014). CUSACK (2016). 
84 Id. Spillers v. State, 145 Ga. App. 809, 809-810 (1978).  

It is appropriate to point out that…it appears that the General 

Assembly has provided that a professor or faculty member within 

elementary, high school or college may utilize what otherwise might 

be proscribed pornography, if its use is in a course of study related to 

such material, or if a person needs what otherwise might be classified 
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normalization of twin fantasies may be useful for 

maintaining tradition in families and society.85 Twin 

fantasies may correlate with inner conflict, and may 

be entertained by fantasizers to lessen discord within 

interpersonal relationships.86 For example, using 

pornography may relieve tension.87 Fetishizing twins 

may exfoliate suppressed feelings and singletons’ 

unconscious view of personhood and identity in 

terms of duality, for example, self and other.88 

Adversarial and conflicted points of view and 

identities may result in interpersonal and social 

                                                            
as illegal pornography (sodomy, close up photography of group sex, 

photographs of incest, adultery and bestiality (e.g. male human-

female baboon; female human-male dog) for medical, health or 

therapy purposes, then the person must procure written authorization 

from a medical practitioner or psychiatrist. With the latter 

permission, possession of pornotherapy then would become an 

affirmative defense….These are issues involving safety, health and 

community morals within the police power of the state posing 

questions for resolution by the General Assembly rather than by the 

courts. For us to rule otherwise would be a judicial usurpation of a 

legislative prerogative. Id. at 809-810. 
85 Id. “There is plenty to be said about the negative impact of 

pervasive online porn, but one positive effect is that it demystifies 

fantasy. Then again, demystifying fantasy can be a bad thing. What 

are our fantasies without taboo? ” Clark-Flory, Salon.com (2014). 
86 Id. “Often, the degree to which we feel that our own fantasies are 

weird is relevant to our enjoyment of the fantasies.... Sexuality is full 

of these contradictions; it’s one of its defining characteristics.” Id.  
87 CUSACK (2016). 
88 Id. 
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difficulties.89 Though pornography antagonists may 

argue that fetishization of twin fantasies demeans 

twins, depictions distinguish twins from singletons, 

which draws awareness to twins’ specialness.90 

Some twins appreciate this distinction and the 

attention that it brings.91 Society may benefit when 

people, who view pornography, feel validated, self-

aware, and expressive. 

Twin fantasies may channel and express desires 

to have a twin.92 Fantasies of having sex with one’s 

self or siblings may correlate with twin fantasies and 

interest in twin pornography.93 Twins’ incestuous 

and self-reflexive fantasies may also correlate with 

poor differentiation and repression.94 Erotic twin 

                                                            
89 Id. Carmen M. Cusack, ADR and Yama, The First Limb of Yoga 

Sutra, 23 ADRJ 131 (2012). Carmen M. Cusack, Alternative Dispute 

Resolution and Niyama, The Second Limb of Yoga Sutra, 6 IN FACTIS 

PAX 107 (2012). 
90 CUSACK (2014); CUSACK (2016). 
91 CUSACK (2016). 
92 Id. 
93 Dorothy T. Burlingham, Twins: Observations of Environmental 

Influences on Their Development, 2 THE PSYCHOANALYTIC STUDY OF 

THE CHILD 61 (1946).  
94 Thomas Rogers, “Gay porn’s most shocking taboo,” Salon.com, 

May 20, 2010,  available at 

http://www.salon.com/2010/05/21/twincest/. “Of course, twins aren’t 

a new fantasy by any means. For straight men, sex with twins has 

become a cliché . . . . But the appeal of gay twincest is a little more 

http://www.salon.com/2010/05/21/twincest/
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fantasies generally may result when a particular 

paradigm is transferred from self to other (e.g., 

fantasies about having a twin) or from other to self 

(e.g., repressing homosexual desires);95 for example, 

narcissistic mirror transference, which is discussed 

under point 2 in Section III, Part B.96 Twincest 

pornography may serve as an object that embodies a 

singleton’s projection of having a twin.97 Thus, 

pornography may be like the viewer’s twin.98 The 

viewer is able to connect to and control the object.99 

The viewer may impersonate, self-idealize, and 

transmute.100  

                                                            
complicated than the standard straight male twin fantasy . . . ‘you 

could argue that twincest is this idealized version of gay sex’ . . . 

‘These guys are basically having sex with themselves.’ ‘[Clone] 

fantasies [a]re a way to rationalize . . . gay attraction . . . as a way to 

sublimate . . . [desires for] gay sex.’” Id. 
95 S. J. Coen & P. A. Bradlow (1982). Twin transference as a 

compromise formation. J. AM. PSYCHOANALYTIC ASS’N, 30(3), 599-

620.  
96 CUSACK (2016). 
97 Id. 
98 Id. 
99 Id. 
100 Id. 
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These concepts are relevant to obscenity law.101 

They must be weighed in the balance described in 

Miller.102  

The makers of our Constitution 

undertook to secure conditions 

favorable to the pursuit of happiness. 

They recognized the significance of 

man's spiritual nature, of his feelings 

and of his intellect. They knew that 

only a part of the pain, pleasure and 

satisfactions of life are to be found in 

material things. They sought to 

protect Americans in their beliefs, 

their thoughts, their emotions and 

their sensations. They conferred, as 

against the Government, the right to 

be let alone--the most comprehensive 

of rights and the right most valued by 

civilized man.103 

In Georgia v. Stanley, the Court held that the 

government could not regulate fantasies, but could 

ban certain depictions.104 “If the First Amendment 

means anything, it means that a State has no business 

telling a man, sitting alone in his own house, what 

                                                            
101 Miller, 413 U.S. 15. 
102 Id. 
103 Olmstead v. United States, 277 U.S. 438, 478 (1928). 
104 Stanley v. Georgia, 394 U.S. 557, 565 (1969). 

http://www.lexisnexis.com.ezproxylocal.library.nova.edu/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T25548968210&homeCsi=6443&A=0.07537205887730525&urlEnc=ISO-8859-1&&citeString=277%20U.S.%20438,%20478&countryCode=USA
http://www.lexisnexis.com.ezproxylocal.library.nova.edu/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T25548858839&homeCsi=6443&A=0.1982241207376083&urlEnc=ISO-8859-1&&citeString=394%20U.S.%20557,%20567&countryCode=USA
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books he may read or what films he may watch. Our 

whole constitutional heritage rebels at the thought of 

giving government the power to control men's 

minds.”105 Viewing obscenity in one’s home is legal 

under the First Amendment; however, this narrowly 

construed freedom does not include transmission 

(e.g. downloading); therefore, the federal 

government and state governments effectively may 

prosecute private possession despite Stanley by 

strictly construing the law in terms of how they apply 

the law.106 However, within homes, society, and 

courts, “[i]t has been well observed that” obscene 

incestuous “utterances are no essential part of any 

exposition of ideas, and are of such slight social 

                                                            
105 Id. 
106 Id. CUSACK (2014). 18 U.S.C. § 1460 (2017). 

Federal law prohibits the possession with intent to sell or distribute 

obscenity, to send, ship, or receive obscenity, to import obscenity, 

and to transport obscenity across state boarders for purposes of 

distribution.  Although the law does not criminalize the private 

possession of obscene matter, the act of receiving such matter could 

violate the statutes prohibiting the use of the U.S. Mails, common 

carriers, or interactive computer services for the purpose of 

transportation (See 18 U.S.C. § 1460; 18 U.S.C. § 1461; 18 U.S.C. § 

1462; 18 U.S.C. § 1463).  

U.S. Department of Justice (DOJ), Citizen's Guide to U.S. Federal 

Law on Obscenity, July 6, 2015. available at 

https://www.justice.gov/criminal-ceos/citizens-guide-us-federal-law-

obscenity 
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value as a step to truth that any benefit that may be 

derived from them is clearly outweighed by the 

social interest in order and morality.”107 Despite 

potential absence of constitutional protection, 

fetishization of twincest depicted in pornography is 

freely available online.   

2. List of Twincest Acts 

This Section discusses hundreds of twins whose 

photographs and videos allegedly depict incest.108 

These depictions are freely available on the 

Internet.109 Twincest from the 1970s to the present is 

currently available on the Internet.110 Rumors online 

claim that some twins participate in every form of 

                                                            
107  Miller v. California, 413 U.S. 15, 20-21 (1973) citing 

Chaplinsky v. New Hampshire, 315 U.S. 568, 571-572 (1942). 
108 See, e.g., Jason Nunn, “10 hottest twins in porn,” Taringa.net, 

June 11, 2015, available at 

http://www.taringa.net/posts/info/17898944/Top-10-de-Pornstars-

Gemelas.html; Adult DVD Talk (last visited Jan. 15, 2016), 

Available at 

http://forum.adultdvdtalk.com/click.asp?dst=829881756&id=forum_l

ink; Elite Daily (last visited Jan. 15, 2016), Available at  

http://elitedaily.com/envision/girls/timeline-twins/; O/T Forum (last 

visited Jan. 15, 2016), Available at 

http://www.egafd.com/forum/read.php?f=3&i=22635&t=22602&v=f. 
109 CUSACK (2016). 
110 Id. 
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sexual depravity, including Satanic sex rituals and 

fetishization of excrement.111 This research verified 

that some twins simultaneously masturbate, pose 

nude together, and copulate.112  

Depictions of twincest are plentiful on the 

Internet.113 Some performances, such as the Bartok 

Twins, have been acknowledged by mainstream 

press and have received critical acclaim.114 For 

example, the Love Twins won an Adult Video News 

(the “AVN”) Award.115 116 

                                                            
111 Carmen M. Cusack, Two Films, One Law, 23 EASL J. 3 (2012). 

CUSACK, ANIMALS, DEVIANCE, AND SEX (2016). 
112 CUSACK (2016). 
113 Cusack, TWINS AND DEVIANCE (2016). 
114 Love Twins, Awards, Available at http://www.love-

twins.com/awards.php. 
115 Id. 
116 In addition to hundreds or thousands of anonymous or uncredited 

twin scenes, triplets, unspecified siblings, and look-alikes claiming to 

be twins, acts rumored to depict twincest unsubstantiated by this 

research include: Fields Twins, Tre and Torian, Mirco and Mauro, 

Luke and Sam, Hans and Franz, The Twin City Twins, Cabral Twins 

Alex and Fernando, Ontami Twins, Frost Twins, Alex and Nick, 

Fernandez Twins, Tom and Steve, Boxer Twins, Benedikt and 

Fabian, Charlie and Phoebe Rallston, Filipe Twins, Luis and Nuno, 

Jacob and Joshua Miller, Twin Twinks, Brady and Brody Thompson, 

Lindsey and Lacey Strong, Barbarella and Ania, Olga and Oxana, 

Hartman Brothers, Maria and Sophie Fallwood, Mia and Ava 

Rose, Emma and Jane Peters,  Taylor and Jodi (Skye), Abbey and 

Jayne Simmons, and Gemini Twins. O/T Forum (last visited Jan. 15, 

2016), Available at 

http://www.egafd.com/forum/read.php?f=3&i=22635&t=22602&v=f. 
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Some doubt may be raised by observers and the 

government as to the veracity and accuracy of some 

substantiated credits.117 For example, some 

performers appear to be so physically dissimilar that 

it suggests to audiences that the performers may not 

be genetically related.118 If performances are not 

believed to be incestuous, then they may be less 

offensive or may not be the type of prurient content 

that the government seeks to criminalize.119 Another 

concern is use of pseudonyms and costumes, which 

may result in misidentification and duplications on 

the list.120 In some cases, it may be difficult for 

audience members to determine whether two sets of 

twins have similar appearances or whether a one set 

of twins has used pseudonym.121 One limitation is 

that distributors may mislabel images.122 Another 

limitation is that twin acts could have been fabricated 

by performers, producers, internet-users, or bloggers 

                                                            
117 Supra note. 
118 Id. 
119 Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002). 
120 CUSACK (2016). 
121 Id. 
122 Id. 



Vol. 13, 2017 
LSD Journal 

27 

  

Cusack 

posting pornographic images online.123 For example, 

faces or genitals may have been altered to 

pornographize innocent photos of twins.124 Mary-

Kate and Ashley Olsen have been victimized by this 

type of pornography.125 The Olsen twins named on 

the list presented in Twins and Deviance: Law, 

Crime, Sex, Society, and Family126 are not Mary-

Kate and Ashley Olsen.127 However, the listed 

performers likely capitalize on the confusion.128  

The list of twin acts available in Twins and 

Deviance is currently the most complete list of twin 

performances available on the Internet.129 There 

were two inclusion criterions for the twincest 

pornography list, which not only aggregates all of the 

                                                            
123 Id. 
124 Carmen M. Cusack, Busting Patriarchal Booby Traps: Why 

Feminists Fear Minor Distinctions in Child Porn Cases, An Analysis 

of Social Deviance within Gender, Family, or the Home (Etudes 4), 

39 S. U. L. REV. 43 (2011). CARMEN M. CUSACK, ANIMALS, 

DEVIANCE, AND SEX, 44 (2015).  
125 Id. 
126 CUSACK (2016). 
127 Numerous celebrities have been victimized by synthetic 

pornography. Those appearing as twins in films may be victimized 

and their names may be used as pseudonyms for pornography actors, 

thus raising confusion. For example, Bette Midler and Lily Tomlin 

starred in a film about twins swapped at birth. Big Business (1988). 
128 Id. 
129 Id. 
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online resources, it defines twincest:130 1) Twins 

appeared together while at least one twin exhibited 

nudity (i.e., genitals, breasts, pubic areas, or bare 

buttocks); and 2) Twins participated in sexual acts 

while clothed or unclothed (e.g., nude hugging).131 

Twins appearing to be nude, but, who covered their 

buttocks, breasts, or genitals (e.g., under cowboy 

hats or bath suds) were not included; furthermore, 

fitness models wearing underwear were excluded 

even when their images were tagged online, for 

example as “gay pornography” or “twincest.”132  

The list in Twins and Deviance was compiled 

through hundreds of hours of research, and each act 

has been substantiated meaning that at least one 

depiction met an inclusion criterion.133 Alleged acts, 

which may be viewed as free videos, photos, or tease 

                                                            
130 Cusack, TWINS AND DEVIANCE (2016). 
131 Id. 
132 Id. 
133 Adult Male Twins, Available at 

http://adultmaletwins.tumblr.com/tagged/; FreeOnes, Available at 

http://board.freeones.com/archive/index.php/t-152067.html. 

Attack of the Clones, Twins, Triplets, Doubles and 

Photoshopped (2007-2015) board.freeones.com 

http://board.freeones.com/archive/index.php/t-152067.html
http://board.freeones.com/showthread.php?152067-Attack-of-the-Clones-Twins-Triplets-Doubles-and-Photoshopped
http://board.freeones.com/showthread.php?152067-Attack-of-the-Clones-Twins-Triplets-Doubles-and-Photoshopped
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reals by the general public include the following ten 

acts; all 171 acts are listed in Twins and Deviance:134 

1. Adam and Konrad Richter 

2. Airi and Meiri  

3. Alex (Jo) and Alan Fisher 

4. Amanda and Sandy Bentley  

5. Angelica and Veronica Bella 

6. Anis and Nicole 

7. Anna and Anne Sharp 

8. Anna Michelle and Katja (Anja and 

Katja)  

9. Aron and Artur 

10. Ashley and Alicia.135  

Typically twins had matching appearances 

though they did not conform to any general 

stereotypes.136 Some sets of twins were depilated, 

hirsute, small, heavy-set, augmented, unmodified, 

circumcised, verbal, silent, romantic, and other 

                                                            
134 CUSACK, TWINS AND DEVIANCE, 16-20 (2016). 
135 CUSACK (2016). 
136 Id. 
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characteristics.137 Various qualities distinguished 

twins’ performances from other twincest acts, but 

twin siblings’ attitudes and moods typically 

demonstrated parity.138 Twins tended to demonstrate 

the same attitudes and skills.139 No overriding 

themes were prevalent throughout the films.140 Twin 

acts atypically were kinky, although a couple of 

twins participated in bondage and 

sadomasochism.141 Sex acts were usually gentle and 

“normal.”142 Kink, such as anilingus and sex toys, 

was not violent or “bizarre,” despite rumors of twins 

masturbating with Bibles and fornicating on 

pentagrams.143 No videos depicted hardcore 

obscenity, such as excretory functions or 

                                                            
137 Id. CARMEN M. CUSACK, HAIR AND JUSTICE: SOCIOLEGAL 

SIGNIFICANCE OF HAIR IN CRIMINAL JUSTICE, CONSTITUTIONAL LAW, 

AND PUBLIC POLICY (2015). 
138 CUSACK (2016). 
139 Id. 
140 Id. 
141 CUSACK, TWINS AND DEVIANCE (2016). CARMEN M. CUSACK, 

CRIMINAL JUSTICE HANDBOOK ON MASCULINITY, MALE AGGRESSION, 

AND SEXUALITY (2015). 
142 Id. 
143 Id. 

http://www.ccthomas.com/details.cfm?P_ISBN13=9780398090951
http://www.ccthomas.com/details.cfm?P_ISBN13=9780398090951
http://www.ccthomas.com/details.cfm?P_ISBN13=9780398090951
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bestiality.144 Commonly, twincest scenes were set 

inside homes, including bedrooms and living 

rooms.145 Although this setting is normal throughout 

almost every genre of pornography, it is germane to 

twincest films.146 Yet, twins also performed in public 

parks, gyms, sex dungeons, and other locations.147  

The pervasiveness of home settings may subtly 

give credence to the gravamen of Justice Scalia’s 

denunciations against the majority in Lawrence 

because performances may suggest that twincest is 

acceptable when it occurs within the privacy of a 

home.148 Residential locations may also imply that 

viewers and performers perceive twincest as being 

family-oriented.149 Adding weight to Justice Scalia’s 

fear, a few twins in their second and third trimesters 

of pregnancy appeared in scenes and photos 

                                                            
144 Id. CARMEN M. CUSACK, LAWS, POLICIES, ATTITUDES AND 

PROCESSES THAT SHAPE THE LIVES OF PUPPIES IN 

AMERICA (2016). 
145 Id. 
146 CUSACK, CRIMINAL JUSTICE HANDBOOK ON MASCULINITY, MALE 

AGGRESSION, AND SEXUALITY (2015). 
147 CUSACK, TWINS AND DEVIANCE (2016). 
148 Lawrence v. Texas (2003). 
149 CUSACK, TWINS AND DEVIANCE (2016). 

http://www.sussex-academic.com/sa/titles/CulturalSocialStudies/cusack.htm
http://www.sussex-academic.com/sa/titles/CulturalSocialStudies/cusack.htm
http://www.sussex-academic.com/sa/titles/CulturalSocialStudies/cusack.htm
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together.150 Additionally, in a few images, both twins 

were pregnant.151 Depictions of performers carrying 

viable fetuses may raise new questions about 

meanings and boundaries of laws prohibiting sexual 

performance of a child.152 Philosophical questions 

about exponentiation of twincest and propagation 

and fetishization of twinhood are raised when 

performers are pregnant—particularly when 

performers are pregnant with twins.153 Philosophical 

problems, such as this one, may be the basis for the 

type of offense and perceived interest in morbid or 

prurient material that trigger prosecution and result 

in conviction.154  

  

                                                            
150 Id. 
151 Id. 
152 CUSACK, PORNOGRAPHY AND THE CRIMINAL JUSTICE SYSTEM 

(2014). CARMEN M. CUSACK, LAWS RELATING TO SEX, PREGNANCY, 

AND INFANCY: ISSUES IN CRIMINAL JUSTICE (2015). 
153 Indirectly, this interest is evident in Octomom Nadya Suleman’s 

receipt of the Adult Video News (AVN) pornography award for best 

celebrity video in 2012 for her performance of self-stimulation with 

sex toys. Her fame is attributed her pregnancy and struggles to raise 

14 children, several of whom were multiples born as octuplets. 

CUSACK, ANIMALS, DEVIANCE, AND SEX (2016). Squires-White, L. 

(2012, August 8). Conversation Lynn Squires-White. Guardian ad 

litem, Juneau CASA Program Coordinator. Office of Public 

Advocacy. Juneau, AK.  
154 Id. CUSACK, TWINS AND DEVIANCE (2016). 
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B. Twincest Taboo 

Siblings may voluntarily participate in incest.155 

Voluntary participation may be due to particular 

psychological phenomenon that cannot be 

experienced by non-twins.156 Therefore, in some 

regards twincest may be distinguishable from other 

forms of incest because twins, particularly identical 

twins, may share a unique bond.157 Some early 

research suggested that homosexual incest is the 

result of narcissism within a family dynamic.158 This 

theory that has been applied to twins and non-

twins.159 However, twinhood may cause twins—and 

acutely identical twins—to psychologically 

synergize into a singular entity lacking boundaries 

and discrete egos; they may share a state of being 

differing from what non-twin siblings, and possibly 

fraternal twins, are capable of experiencing.160 

                                                            
155 CUSACK, TWINS AND DEVIANCE (2016). 
156 Id. 
157 Id. 
158 Infra note.  
159 Lidz, Ego differentiation and schizophrenic symptom formation in 

identical twins, 10 J. AM. PSYCHOANALYTIC ASS’N 74 (1962).  
160 Id. 
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Twins’ sense of judgment may correlate with their 

high opinions of each other and themselves.161 Thus, 

some twins may be unashamed of incestuous 

homoeroticism.162 By rivaling for dominance and 

their parents’ attention, they may express narcissism 

and incomplete superegos.163 

Alternate courses of action are dismissed in favor 

of activities that complement twinhood.164 For 

example, a case study of twin lovers documented 

therapeutic treatment of 27 year-old brothers living 

together.165 The first twin presented for 

exhibitionism, but also began treatment for other 

manifestations of sexual dysfunction.166 Prior to 

therapy, neither twin could achieve an erection with 

a partner other than the co-twin, but after therapy 

began, they were able to maintain sexual 

relationships with other people.167 The twins had not 

                                                            
161 Id. 
162 Id. 
163 CUSACK, TWINS AND DEVIANCE (2016). 
164 Id. 
165 Michael F. Myers, Homosexuality, sexual dysfunction, and incest 

in male identical twins, THE CANADIAN J. PSYCHIATRY / LA REVUE 

CANADIENNE DE PSYCHIATRIE, 27(2), 144-147 (1982). 
166 Id. 
167 Id. 
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fully individuated during childhood because they 

lacked object relations beyond twinhood.168 Lack of 

individuation could correlate with voluntary or 

coerced incest because boundaries between the self 

and twin are blurred.169 Same-sex and opposite-sex 

twins may experience confusion among self, parent, 

and co-twin; exaggerate sibling rivalry and love; and 

displace and project their ideas and emotions onto 

co-twins.170 Heterosexual twins may be more likely 

to use psychological services to discuss sexual 

experimentation during gestation and suspicions that 

twins were divided unequally during gestation.171 

Twincest remains taboo in the United States, and 

it is illegal in every state except Rhode Island.172 

                                                            
168 Id. 
169 CARMEN M. CUSACK, ANIMALS, DEVIANCE, AND SEX (2015). 
170 Id. Infra note. 
171 Glenn, J. (1966). Opposite-Sex Twins. 14  J. AM. 

PSYCHOANALYTIC ASS’N, 736. 
172 § 568.020 R.S.Mo. (2015); § 568.020. (2017); 11 DEL. C. § 766 

(2015); 17-A M.R.S. § 556 (2015); 18 PA.C.S. § 4302 (2015); 21 

OKL. ST. § 885 (2015); 45-5-507, MCA (2015); 720 ILCS 5/11-

11 (2015); 9 GCA § 31.15 (2014); A.C.A. § 5-26-202 (2015); 

ALASKA STAT. § 11.41.450 (2015); ALM GL ch. 272, § 17 (2015); 

ARIZONA A.R.S. § 13-3608 (2015); ARKANSAS A.C.A. § 9-11-

106 (2015); CAL. PEN. CODE § 285 (2015); CODE OF ALA. § 13A-13-3 

(2015); COLORADO C.R.S. 18-6-301 (2015); CONN. GEN. STAT. § 53a-

191 (2015); D.C. CODE § 22-190 (2015); FLA. STAT. § 826.04 (2015); 

HRS § 707-741 (2015); IDAHO CODE § 18-6602 (2015); IND. CODE 
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Incest may be voluntary, but it is considered too be 

nonconsensual because it is prohibited by law.173 

This distinction is a legal fiction, which demonstrates 

the state’s power to regulate morality and use the law 

to frame and enforce society’s perspective about 

incest.174 It also illustrates society’s belief that incest 

can never be consensual because of societal 

norms.175 Protecting children from adults may be the 

underlying reason for criminalizing all incest.176 

                                                            
ANN. § 35-46-1-3 (2015); IOWA CODE § 726.2 (2014); K.S.A. § 21-

5604 (2015); KRS § 530.020 (2015); LA. R.S. § 14:78 (2015); LA. 

ACT 177 (2014); LA. HB 530 (2014); MD. CRIM. CODE ANN. § 3-323 

(2015); MINN. STAT. § 609.365 (2015); MISS. CODE ANN. § 97-29-5, 

29 (2015); N.C. GEN. STAT. § 14-17 (2015); N.D. CENT. CODE § 12.1-

20-11 (2015); N.M. STAT. ANN. § 30-10-3 (2015); NEV. REV. STAT. 

ANN. § 201.180 (2015); NY CLS DOM REL § 5 (2015); NY CLS 

PENAL § 255.25 (2015); O.C.G.A. § 16-6-22 (2015); ORS § 

163.525 (2015); R.R.S. NEB. § 28-703 (2015); REV. CODE WASH. 

(ARCW) § 9A.64.020 (2015); RSA 639:2 (2015); S.C. CODE ANN. § 

16-15-20 (2014); S.D. CODIFIED LAWS § 22-22A-2 (2015); TENN. 

CODE ANN. § 39-15-302 (2015); UTAH CODE ANN. § 76-7-

102 (2015); VA. CODE ANN. § 18.2-366 (2015); W. VA. CODE § 61-8-

12 (2015); WIS. STAT. § 944.06 (2015); WYO. STAT. § 6-4-402 

(2015). 
173 Supra note. 
174 Id. 
175 Id. CUSACK, ILLICIT SEX WITHIN THE JUSTICE SYSTEM (2017). 
176 Id. Even when the government has alleged that incestuous stories 

depicting sexual abuse of twins demonstrates intent to commit sexual 

abuse of a child, defendants have argued that stories about incest are 

erotica unrelated to the crime of having sex with a minor family 

member, and that consenting adults may fantasize about and role play 

incestuous relationships. Stanley v. Georgia, 394 U.S. 557 (1969); 

U.S. v. Curtin, 489 F.3d 935 (9th Cir. Nev., 2007). 
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However, the government may seek to prevent all 

coercive intimacy, including between two minors in 

the same home.177 Thus, the government’s 

classification of incest as per se nonconsensual may 

likely be constitutional because of a longstanding 

taboo against incest and the government’s 

compelling interest in protecting victims from sexual 

coercion.178 Because twincest occurs in private, 

relatives may feel that they lack legal remedies, such 

as police intervention during domestic violence. 

Involving the law inherently exposes family 

members to scrutiny and possible prosecution.179  

Twincest may be coerced, mutually voluntary, or 

forcible.180 Twinhood demands loyalty and 

symbiosis.181 Either twin may succumb to sexual 

pressure as a result of underlying problems or mental 

illness.182 Twins, who coerce co-twins into voluntary 

                                                            
177 Graham Hopkins & Patrick Ayre, Sexual Healing, 1640 

COMMUNITY CARE 42 (2006). Covington, 48 J. ANALYTICAL 

PSYCHOL. 255 (2003).  
178 Hopkins & Ayre (2006). U.S. Const. Am. 5, Am. 14.  
179 Id. 
180 CUSACK, ILLICIT SEX WITHIN THE JUSTICE SYSTEM (2017). 
181 CUSACK (2016). 
182 Id. 
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incest, may be selfish because they identify a co-

twin’s psychological needs or vulnerabilities, but 

they do not actually attempt to provide a remedy.183 

Older or larger twins may view a co-twin as a “little 

sister” or “little brother,” and feel compelled to care 

for him or her, or may feel power to lead or control a 

co-twin.184 Well-intended, dominant twins may 

encourage co-twins to participate in incest or 

twincest pornography.185 Some of their motives may 

include risk-taking, bonding, and opportunities to 

make money.186 Initiation of an incestuous 

relationship may seem “normal” to some twins.187 

Pornography performers may lack incest avoidance; 

and as a consequence, may exploit their relationship 

for money.188 They may learn to moderate incestuous 

attraction following negative sexual experiences 

                                                            
183 Coline Covington, Incest in Jung's work: The Origins of the 

Epistomophilic Instinct, 48 J. ANALYTICAL PSYCHOL. 255 (2003). 
184 Benjamin Karpman, A Psychoanalytic Study of a Fraternal 

Twin, 21 AM. J. ORTHOPSYCHIATRY 735 (1951).  
185 Id. 
186 CUSACK (2014). 
187 CUSACK (2016). 
188 Ray H. Bixler, Homosexual Twin Incest Avoidance, 19 J. SEX 

RESEARCH 296 (1983).  
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with others and non-incestuous stimulation.189 

However, twins may suppress incestuous desires 

when they fear exposure, trauma, shame, and 

prosecution.190  

Some twins in clandestine or open sexual 

relationships may initiate incest through coercion, 

which later may become normalized within their 

twinhood.191 Although twins may normalize incest, 

coercion during childhood may result in trauma 

similar to that experienced by non-twins.192 They 

may suffer increased likelihood for substance abuse, 

poor impulse control, mental illness, and 

prostitution.193 Twins may persuade unwilling co-

twins with money, favors, and presents; thus, in a 

sense, a form of courtship or prostitution could ensue 

between the twins, depending on the totality of the 

circumstances.194 Thus, these relationships may be 

unclear and complicated.195 For example, Rio and 

                                                            
189 Id. 
190 CUSACK (2016). 
191 Id. 
192 Id. 
193 Id. 
194 Id. 
195 Infra note. 
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Bradley, 15 year-old twins, had a sexual relationship 

for several months, which may have involved 

another male adolescent.196 Bradley was larger and 

stronger.197 However, he was manipulated, bribed, 

and pressured by Rio to have sexual contact.198 Rio’s 

behavior was recognized as being sexually 

aggressive and some sex acts seemed involuntary.199 

Rather than prosecution, local authorities and the 

boys’ parents intervened by offering treatment.200 

The twins received counseling as well as a family 

safety planning.201 The family created a safe room so 

that the boys could sleep in separate bedrooms.202 

Rio learned about the legal consequences and the 

root of his actions; became openly homosexual; and 

stopped sexually abusing others, particularly his 

twin.203 Some of Rio’s problems may have correlated 

with his father’s unaccepting attitude toward 

                                                            
196 Hopkins & Ayre (2006). 
197 Id. 
198 Id. 
199 Id. 
200 Id. 
201 Id. 
202 Hopkins & Ayre (2006). 
203 Id. 
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homosexuality, which diminished throughout 

therapy, even though his father continued to be 

uncomfortable with Rio’s homosexuality.204  

Twins may also use incest to overcome 

differences and dissimilarities.205 Twins are expected 

by society to be a complementary unit and discrete 

set.206 Twins sexually may experiment or become 

sexually intimate in order to bond.207 Internal and 

external controls may be missing while pressures are 

persistently experienced.208 They may fear 

separation, interference, or loss of identity.209 

Disjointed feelings may result in mental or social 

illness.210 For example, one twin, who felt 

incompatible with her brother, suffered from 

immaturity at age 31.211 Multiple fantasies helped 

                                                            
204 Id. 
205 CUSACK (2016). 
206 Id. 
207 Id. 
208 Id. 
209 Id. 
210 Richard Green & Robert J. Stoller, Two Monozygotic (Identical) 

Twin Pairs Discordant for Gender Identity, 1 ARCHIVES OF SEXUAL 

BEHAVIOR 321 (1971). 
211 Hilda C. Abraham, Twin Relationship and Womb Fantasies in a 

Case of Anxiety Hysteria, 34 THE INT’L J. OF PSYCHOANALYSIS  219 

(1953). 



Vol. 13, 2017 
LSD Journal 

42 

  

Cusack 

her explain her problem, including the idea that she 

should have been a singleton male at birth; she and 

her twin brother should have been “Siamese twins;” 

and she should have been a male twin, who was 

younger, weaker, and favored.212  

Another case study of a female fraternal twin 

arrived at a similar conclusion about correlations 

between identity and sexual repression.213 At 15 

years-old, the patient began binging on sex and 

alcohol.214 She emotionally relied on her sister and 

craved her sexually. She repressed her sexual desires 

and dreamt about her sister.215 She became hostile 

toward her sister in order to cope with her guilty 

feelings.216 Rather than confronting repression, some 

twins may choose to express sexual attraction.217  

Twincest may have genetic and environmental 

etiologies.218 Twin studies demonstrate that 

                                                            
212 Id. CUSACK (2016).  
213 Benjamin Karpman, A Psychoanalytic Study of a Fraternal 

Twin, 21 AM. J. ORTHOPSYCHIATRY, 735 (1951). 
214 Id. 
215 Id. 
216 Id. 
217 Id. 
218 CUSACK (2016). 
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homosexual and bisexual curiosity, fantasy, and 

activity may be inherited.219 Incest between twins 

and twin fantasies may develop when incest 

avoidance is not learned or inherited, but 

homosexuality is inherited.220 Homosexual desires 

may surpass incest avoidance.221 External controls 

may excessively attempt to suppress homosexual 

traits, which may cause twins to validate and 

sexually comfort each other.222 A combination of 

several etiologies may identify why twincest 

transpired in particular cases.223 

In addition, twincest may relate to fulfilment of 

oedipal complexes in which a twin fulfills the role of 

a parent.224 Fantasies may relate to dreams about 

dominance and independence, which motivate the 

                                                            
219 K. M. Kirk, J. M. Bailey, & N. G. Martin, Etiology of male sexual 

orientation in an Australian twin sample, 2 PSYCHOL., EVOLUTION & 

GENDER  301 (2000). 
220 Id. 
221 CUSACK (2016). 
222 Id. 
223 Id. 
224 Marie-Christine Sourzat,, Le motif du jumeau, 23 TOPIQUE: 

REVUE FREUDIENNE 43 (1993).  
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twins to preform together in pornography.225 

Though, externally, society and twins’ parents may 

disapprove, the twins’ daydreams may be validated 

when their fantasies of being with their parents also 

bring recognition and remuneration.226 Twins, who 

believe that their homosexuality correlates with their 

parents’ desire for a baby of the opposite gender, may 

feel validated by procreative implications of owning 

their sexuality.227 Parents may attempt to bond with 

and identify twins by exaggerating their 

differences.228 Incestuous twins repair those 

exaggerations and reaffirm their genetic 

desirability.229 Pleasure derived from participation in 

incest and pornography performance may 

individuate and validate each twin.230  

                                                            
225 Lili Peller, Daydreams and children's favorite books: 

Psychoanalytic comments, 14 THE PSYCHOANALYTIC STUD. OF THE 

CHILD 414 (1959). 
226 Id. 
227 J. D. Rainer, A. Mesnikoff, L. C. Kolb, & A. Carr, Homosexuality 

and heterosexuality in identical twins, 22 PSYCHOSOMATIC MED. 251 

(1960)..     
228 CUSACK (2016). 
229 Miguel Cherro,  Quality of bonding and behavioral differences in 

twins, 13 INFANT MENTAL HEALTH J. 206 (1992). 
230 Brendan P. Zietsch, Geoffrey F. Miller, J. Michael Bailey, & 

Nicholas G. Martin, Female Orgasm Rates Are Largely Independent 

of Other Traits: Implications for “Female Orgasmic Disorder” and 
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C. Application  

Twincest may be obscene.231 No statute directly 

or specifically prohibits production, distribution, or 

possession of twincest depictions.232 Yet, case 

studies, a few obscenity prosecutions,233 and cultural 

                                                            
Evolutionary Theories of Orgasm, 8 J. SEXUAL MED. 2305 (2011). S. 

J. Coen & P. A. Bradlow, Twin Transference as a Compromise 

Formation, 30 J. AM. PSYCHOANALYTIC ASS’N 599 (1982).  
231 CUSACK (2016). 
232 See supra Section II. B. 
233 See, e.g., James Ira Hosey v. City of Jackson, 309 F. Supp. 527 

(1970) holding that a public showing of a film entitled Candy was 

obscene. Id.  

Finally, the plaintiffs have requested this [c]ourt to issue a 

declaratory judgment that the motion picture “Candy” is 

not obscene or otherwise in violation of any law. While the guilt or 

innocence of the plaintiff must be determined in the state courts 

pursuant to appropriate legal proceedings, this [c]ourt, having viewed 

the motion picture “Candy” in its entirety in order to ascertain all that 

a full-scale trial of this case on its merits would entail, is of the 

opinion that the film is devoid of any literary or artistic merit and 

presents nothing more than a vivid portrayal of hard core 

pornography. This film has no discernible theme or plot and involves 

a disconnected series of scenes depicting sexual gratification in a 

shocking and shameful manner. The [c]ourt certainly concurs with 

the observations of defendants' witness…who testified: ‘The film is, 

in my opinion, a series of unrelated sequences in the life of this girl 

and each of the scenes builds up to the disrobing of the female and 

then the filming of various forms of sexual activity with her. In my 

opinion these scenes are clearly designed to arouse what we might 

consider normal, as well as abnormal, interest and emotions in sexual 

behavior.’…The defendants categorize the film as a satire or a spoof 

on various aspects of modern life. Such a categorization, however, 

does not bring this obscene film within the constitutional protection 

of the First Amendment. The graphic portrayal of illicit, unnatural 

and incestuous sexual relationships which dominate the entirety of 

this film leave little to the imagination and completely overpowers or 
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taboos indicate that twincest may be viewed as a 

perverted act within many communities.234 Even if 

twincest is tolerated or perceived as being “normal” 

by society, depictions of twincest may be offensive 

to members of the local community.235 Therefore, it 

may be determined to be obscene because it is 

offensive under the Miller test.236 

Numerous cases of obscenity have been 

prosecuted, but published cases infrequently involve 

depictions of voluntary adult incest.237 Perhaps these 

defendants are particularly likely to plead.238 

Published incest cases more typically involve child 

pornography and obscenity depicting children; adults 

using stories about incest to bait children; or 

incestuous adults in possession of obscenity 

                                                            
minimizes the presence of any elements of satire. The film depicts 

illicit sexual intercourse between Candy, an unmarried female, and a 

gardener, a photographer, a hunchback and a guru; unnatural sexual 

gratification between Candy and a doctor and between a drunken poet 

and a doll, mistaken for the girl; and the incestuous relationship of 

Candy with her father and uncle. [Internal citations omitted] Id. at 

537-8. 
234 Miller v. California (1973). 
235 Id. 
236 Id. 
237 CUSACK (2014). 
238 Id. 



Vol. 13, 2017 
LSD Journal 

47 

  

Cusack 

depicting themes other than incest.239 Furthermore, 

twincest depicted in pornography is technically 

nonconsensual, but exhibits voluntariness.240 

Therefore, it is distinguishable from depictions of 

molestation, prosecution of which may be prioritized 

by the government.241 Depictions of twincest are not 

outright banned.242 One reason may be that a bar on 

incestuous depictions could be an unconstitutional 

prior restraint.243 The government has narrowly 

tailored laws that prohibit specific speech.244 For 

example, they have criminalized pornography 

depicting minors voluntarily participating in any 

explicit sexual activity, including twincest.245 

                                                            
239 CUSACK (2014). CUSACK (2016). Lawrence (2003) at 598. Arizona 

v. Ramsey, 2 CA-CR 2003-0367, Ariz. App. Unpub. LEXIS 351 (Ct. 

App. Ariz., 2005). For example, prosecution of numerous depictions 

of obscenity may occasionally include depictions of twins, such as 

one piece of evidence, “Hope Hathaway and Sheika Mosher depicted 

while nude in ‘The Boobsie Twins,’ among several pieces of 

evidence demonstrating in 1961 that advertisements were lewd.” In 

Re: Movie Club Guild, Docket No. 1/281, Post Office Department 

Decision (Cal. Feb. 8, 1961), Available at http://about.usps.com/who-

we-are/judicial/admin-decisions/1961/1-281.htm.  
240 CUSACK (2016). 
241 Id. CUSACK (2014).  
242 Miller v. California (1973). 
243 Id. 
244 Id. 
245 Turoso v. The Cleveland Municipal Court, 674 F.2d 486 (1982). 

“Ohio Supreme Court explains that just one sex scene would make 
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Twincest may possibly be the kind of material that 

the government constitutionally may punish.246 

However, under a Miller analysis, depictions of adult 

incest may be legal if they are inoffensive to the local 

community or possess redeeming value.247 

If the government were to prevail, they would 

likely need to overcome substantive due process and 

equal protection arguments because adult twins 

could claim that they have a right to participate 

privately in consensual same-sex or opposite-sex 

sexual conduct, and that prosecuting their 

pornographic depiction of private activity does not 

substantially relate to an important or compelling 

governmental purpose.248 The government could 

respond that it has a longstanding and compelling 

                                                            
even ‘The Sound of Music’ obscene and subject to prior injunctive 

restraint. In Miller, the court said: ‘Under the holdings announced 

today, no one will be subject to prosecution for…obscene materials 

unless these materials depict or describe patently offensive ‘hard-

core’ sexual conduct specifically defined.’” [Internal citations 

omitted]. Id. at 496-7. 
246 Miller v. California (1973). 
247 Id. 
248 Carmen M. Cusack, Obscene Squirting: If the Government Thinks 

it’s Urine, Then They’ve Got Another Thing Coming, 22 TEX. J. 

WOMEN & L. 45 (2013). Carmen M. Cusack, Two Films, One Law, 

23 NEW YORK BAR ASS’N EASL J. 3 (2012).  
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interest in preventing incest.249 Distributed 

pornographic performances are not protected under 

substantive due process because such performances 

are not private, and pornography production and 

distribution are not longstanding traditions.250 

Prosecution of twincest performers is not only 

important, but necessary, in order to: 1) protect the 

community from offensive and deleterious material; 

2) preserve Americans’ tradition of outbreeding; and 

3) uphold laws preventing adult incest.251 The 

defense may suggest that incest laws are designed to 

protect society from family marriages and 

inbreeding.252 However, most performers are same-

sex twins, and therefore are incapable of breeding 

and prohibited by additional laws from marrying one 

another.253 However, incest may disgust and offend 

average community members because it is taboo and 

violates social and familial hierarchies and 

                                                            
249 CUSACK (2016). 
250 Cusack, Tex. J. Women & L. 22, 45 (2013). Cusack, 23 EASL J. 3 

(2012). CUSACK (2014). CUSACK (2015). 
251 CUSACK (2016). 
252 Id. 
253 Id.  
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traditions.254 The elements of the Miller test are met 

when prohibited conduct, such as incest, is depicted 

in a patently offensive way.255 Therefore, the 

government would also argue that the issue is about 

obscenity, not privacy rights or equal protection.256 

The applicable law ought to be the U.S. Supreme 

Court’s Miller test.257 Obscenity laws, which have 

been used by the government to prosecute depictions 

of incest, have survived strict scrutiny under free 

speech analyses.258 The government would point to 

cultural taboos to argue that depictions of twincest 

only appeal to prurient interests that degrade sex.259 

                                                            
254 Cahill, 99 NW. U.L. REV. 1543 (2005).  
255 Rogers (2010). 

The biggest part of twincest’s appeal, however, probably has to do 

with the forbidden-ness of watching two brothershave sex. ‘If it’s 

porn, it’s usually violating some cultural norm’...Both gay and 

straight porn are filled with storylines about breaking the conventions 

of class (sex with the pool boy or pizza boy), race (interracial porn), 

authority (sex with a teacher or a police officer) or age (younger men 

having sex with older men or women). Of course there are countless 

other porn genres (from fisting to water sports) built on traditionally 

unacceptable behavior—so why not incest, one of the least acceptable 

sexual behaviors there is? Id. 
256 Cusack, 22 TEX. J. WOMEN & L. 45 (2013). Cusack, 23 EASL J. 3 

(2012). 
257 Miller v. California (1973). 
258 Glucksberg, 521 U.S. at 721. Montana v. Patterson, 894 S.W.2d 

812 (1994). 
259 The People v. Drolet, 30 Cal. App. 3d 207 (1973). 
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The prosecution may argue, and the court may likely 

hold, that violation of the incest taboo is shameful; 

thus the performance satisfies the Miller test.260  

The defense may also argue that laws prohibiting 

adult incest are a precaution against child-adult 

incest, which abuses power within the family.261 

Thus, adult twincest pornography would be 

harmless, and should be legalized under the harm 

principle followed by some courts.262 Though the 

defense may argue the harm principle,263 courts are 

under no obligation jurisprudentially to consider 

it.264 

The consenting-adult formula, of 

course, is a corollary to John Stuart 

Mill’s celebrated ‘harm principle,’ 

which would allow the state to 

proscribe only conduct that causes 

                                                            
Appellants make the fantastic contention that oral copulation is 

merely a method of expression and is a form of speech protected by 

the First Amendment. Such contention would also apply to such 

crimes as sodomy, incest, rape, and crimes against nature, if 

committed during a stage performance. Appellants are not charged 

with ‘a constitutionally protected demonstration’ but with a criminal 

act. Id at 212. 
260 See Paris Adult Theatre I v. Slaton, 413 U.S. 49 (1973). 
261 CUSACK (2016). 
262 U.S. v. Williams, 553 U.S. 285 (2008).  
263 CUSACK (2016). 
264 Williams, 553 U.S. 285 (2008). 
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identifiable harm to another…. 

Regardless of its force as a policy 

argument, however, it does not 

translate ipse dixit into a 

constitutionally cognizable 

standard….[F]or us to say that our 

Constitution incorporates the 

proposition that conduct involving 

consenting adults only is always 

beyond state regulation, is a step we 

are unable to take….If we were to 

accept the invitation to recognize a 

right to sexual intimacy, this right 

would theoretically encompass such 

activities as prostitution, obscenity, 

and adult incest—even if we were to 

limit the right to consenting adults. 

‘The state statute books are replete 

with constitutionally unchallenged 

laws against prostitution, suicide, 

[and] voluntary self-mutilation… 

although these crimes may only 

directly involve ‘consenting 

adults.’’...This in turn would require 

us to subject all infringements on 

such activities to strict scrutiny. In 

short, by framing our inquiry so 

broadly as to look for a general right 

to sexual intimacy, we would be 
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answering many questions not before 

us on the present facts.265  

Like laws prohibiting the use of harmless sex 

toys, prosecution of twincest pornography may be 

constitutional because the state can enforce 

morality.266 The United States District Court for the 

Northern District of Alabama addressed this 

argument, and its relationship to Lawrence, in 

Williams II.267 In that case, a civil rights group 

asserted a right to privacy to possess and use sex toys 

in private.268 Under Glucksberg,269 they claimed that 

individuals possessed a longstanding right to use sex 

toys.270 However, the court disagreed and explained 

that Lawrence271 could not be used to challenge all 

morality based laws or invoke strict scrutiny because 

the Lawrence Court used  rational review.272 

                                                            
265 William v. Morgan, 378 F.3d 1232, 1240 (2004) (internal citation 

omitted). 
266 Williams v. Pryor, 240 F.3d 944 (11th Cir.2001) (Williams II). 
267 Id. 
268 Id. 
269 Washington v. Glucksberg, 521 U.S. 702 (1997). 
270 Williams v. Pryor, 240 F.3d 944 (11th Cir.2001) (Williams II). 
271 Lawrence v. Texas (2003). 
272 Williams v. Pryor (2001). 
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The [argument]…seizes on scattered 

dicta from Lawrence to argue that 

Lawrence recognized a substantive 

due process right of consenting adults 

to engage in private intimate sexual 

conduct, such that all infringements 

of this right must be subjected to strict 

scrutiny….[W]e are not prepared to 

infer a new fundamental right from an 

opinion that never employed the usual 

Glucksberg analysis for identifying 

such rights. Nor are we prepared to 

assume that Glucksberg—a precedent 

that Lawrence never once mentions--

is overruled by implication….In 

short, we decline to extrapolate from 

Lawrence and its dicta a right to 

sexual privacy triggering strict 

scrutiny. To do so would be to impose 

a fundamental-rights interpretation 

on a decision that rested on rational-

basis grounds, that never engaged in 

Glucksberg analysis, and that never 

invoked strict scrutiny. Moreover, it 

would be answering questions that the 

Lawrence Court appears to have left 

for another day…..Glucksberg 

standard expressly requires a showing 

that the asserted right is ‘deeply 

rooted in this Nation’s history and 

tradition’ and ‘implicit in the concept 

of ordered liberty, such that neither 

liberty nor justice would exist if [it] 
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were sacrificed.’ Not only does the 

record before us fail to evidence such 

a deeply rooted right, but it suggests 

that, to the extent that sex toys 

historically have attracted the 

attention of the law, it has been in the 

context of proscription, not 

protection. The chief example of this 

proscription is the…Comstock 

Laws,…federal and state legislation 

adopted in the late 1800s.273  

Laws prohibiting adult devices have been upheld 

despite constitutional challenges, including those 

made on free speech and equal protection grounds, in 

other courts.274 

Twincest and depictions of it are not 

longstanding traditions, but the government may 

have established a precedence of ignoring literature 

depicting incest when: 1) literature has depicted 

adults; 2) a depiction was not part of a collection of 

hardcore pornography; 3) a depiction was not 

                                                            
273 Id. 
274 Flanigan’s Enterprises v. City of Sandy Springs, No. 1:13-CV-

03573-HLM, 2014 U.S. Dist. LEXIS 180429 (N.D. Ga. 2014).  
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distributed to minors; and 4) it did not encourage 

incest.275  

One court discussed the variability in obscenity 

laws and analyses, including those applying to 

material depicting incest.276  

The irrationality...stems from the fact 

that it encompasses much of the 

world’s finest literature, but does not 

extend to ‘soft core’ pornography 

such as Playboy magazine. The 

regulation forbids all 

‘explicit...descriptions of sexual 

acts.’ This includes descriptions of 

‘actual sexual intercourse’ as well as 

descriptions of ‘sexual acts in 

violation of state or federal law.’ But 

the number of highly regarded books 

which include a description of actual 

sexual intercourse is vast. 

Beyond Ulysses and Lady 

                                                            
275 U.S. v. Four (4) Books, 289 F. Supp. 972 (1968). 

[M]aterial glorifying things which most people regard as indecent or 

obscene…the four books…under 18 U.S.C. § 

1462 are obscene. Textually they advocate incest between all 

members of a family regardless of age; they advocate homosexuality 

and Lesbianism; they advocate and depict every form of sexual 

intercourse, including oral copulation. Id. at 973-975. 

Michael L. Fleisher, Twin Fantasies, Bisexuality and Creativity in the 

Works of Ernest Hemingway, 17 INT’L REV. PSYCHO-ANALYSIS 287 

(1990). 
276 Couch v. John Jabe, 737 F. Supp. 2d 561 (2010). But see People v. 

Williamson, 207 Cal. App. 2d 839 (1962). 

http://www.lexisnexis.com.ezproxylocal.library.nova.edu/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T23182318216&homeCsi=6323&A=0.22679065003590626&urlEnc=ISO-8859-1&&citeString=18%20U.S.C.%201462&countryCode=USA
http://www.lexisnexis.com.ezproxylocal.library.nova.edu/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T23182318216&homeCsi=6323&A=0.22679065003590626&urlEnc=ISO-8859-1&&citeString=18%20U.S.C.%201462&countryCode=USA
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Chatterly’s Lover, the Court could list 

dozens of the highly regarded works 

of literature which include an explicit 

description of a sexual act or 

intercourse. And although the 

prohibition on descriptions of sexual 

acts in violation of state or federal law 

appears to be more defensible at first 

blush, it suffers from the same fatal 

flaw of over inclusiveness. This 

clause of the regulation would ban 

any book describing rape, statutory 

rape, attempted rape, incest (Va. 

Code § 18.2-366), adultery (Va. Code 

§ 18.2-365), polygamy (Va. Code § 

18.2-362), sexual abuse, and 

prostitution. Perhaps an aggressive 

interpretation would include 

violations of the Mann Act (18 U.S.C. 

§ 2421, a prohibition on ‘knowingly 

transport[ing] any individual in 

interstate or foreign commerce...with 

the intent that such individual engage 

in...any sexual activity for which any 

person can be charged with a criminal 

offense’)….Indeed…the books of the 

Old Testament contain explicit 

depictions of incest. Nonetheless, the 

Bible remains permitted reading 

material…contain[ing] ‘a description 

of a sexual act that would be in 

violation of federal and state laws in 

our own time.’….[T]he Holy 
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Bible....tell[s] of such acts in the 

context of condemning and 

DISCOURAGING humanity from 

practicing such immoral 

acts.’….[T]he broad reach of the 

regulation merely provides an 

opportunity for arbitrary enforcement 

of this regulation…In fact, such a 

broad regulation may 

actually encourage an arbitrary and 

potentially discriminatory 

enforcement of the regulation on such 

nebulous rationales, [which]… raises 

the question of whether the regulation 

is connected to content-neutral 

objectives…because the arbitrary 

enforcement of it allows for non-

content neutral objectives to be 

furthered….The Court need not dwell 

too long on the constitutional 

deficiencies of arbitrary and 

discriminatory enforcement, 

however, because the lack of a logical 

connection between the regulation 

and the legitimate goals is sufficiently 

exhibited by the regulations 

incongruity with the stated goals.277 

                                                            
277 Id. at 567-9. See also Stewart v. Berge, 05-C-293-C, 2005 U.S. 

Dist. LEXIS 12661 (Wisc. W. D., 2005). 
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Indecent or obscene language depicting incest 

includes the word “motherfucker.”278 Courts have 

addressed this word as an epithet describing an 

incestuous son.279 Yet, in prosecutions in which the 

word’s use has not been enjoined, courts have 

reasoned that the term disparaged incest and did not 

promote it.280 Therefore, the tone was 

distinguishable from obscene depictions of incest 

that appealed to prurient and shameful interests in 

sex.281 Keefe v. Geanakos discussed use of 

“motherfucker.”282 

                                                            
278 Federal Communications Commission v. Pacifica Foundation , 

438 U.S. 726 (1978); Carmen M. Cusack, Context: Use of the Word 

“Fuck” in Pedagogy and Higher Learning, 8 J. L. & SOC. DEVIANCE 

133 (2014).  

State v. Smith, 422 S.W.2d 50 (1967).  

A jury could find that unadulterated smut, fornication, masturbation, 

flagellation, perversion, sodomy and incest, sprinkled throughout 

with obscene and profane gutter words, well-laced throughout with 

lust and shockingly frank word pictures of the private parts of men 

and women; vividly portrayed scenes of an obscene, repulsive, 

loathsome, grotesque and bizarre nature, wittily contrived for the 

obvious purpose of administering a shock to the reader, are ‘so 

offensive on their face as to affront current community standards of 

decency.’ Id. at 59 citing Manual Enterprises v. Day, 370 U.S. 478 

(1962).  
279 Keefe v. Geanakos, 418 F.2d 359 (1969). 
280 Id. 
281 Keefe, 418 F.2d 359. 
282 Id. 
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The word [‘motherfucker’], 

admittedly highly offensive, is a 

vulgar term for an incestuous son. 

The single offending word, although 

repeated a number of times, is not 

artificially introduced, but, on the 

contrary, is important to the 

development of the thesis and the 

conclusions of the author. Indeed, we 

would find it difficult to disagree with 

plaintiff’s assertion that no proper 

study of the article could avoid 

consideration of this word. It is not 

possible to read the article, either in 

whole or in part, as an incitement to 

libidinous conduct, or even thoughts. 

If it raised the concept of incest, it 

was not to suggest it, but to condemn 

it; the word was used, by the persons 

described, as a superlative of 

opprobrium. We believe not only that 

the article negated any other concept, 

but that an understanding of it would 

reject, rather than suggest, the word’s 

use.283 

Another example of courts holding that 

“motherfucker” was not obscene occurred in Bazaar 

v. Porter Fortune when a university objected to the 

                                                            
283 Id. at 361. 
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use of “motherfucker” in a campus publication.284 

The court reasoned that although use of the word 

“literally referring to an incestuous son” was vulgar, 

Playboy magazine had been sold on campus without 

objection by the university.285 In light of the facts, 

“motherfucker” could not have been seen as 

appealing to prurient interests and offending the local 

community because Playboy magazine, which 

graphically depicted nudity, was not offensive to the 

campus.286 Thus, the court reasoned that an indirect 

reference to mother-son incest was not more 

offensive than graphic nudity.287  

The United States Supreme Court seemed to have 

a similar view in Hustler v. Falwell when Reverend 

Jerry Falwell sued Hustler magazine and Larry Flynt 

for libel.288 Hustler magazine depicted a phony 

advertisement parodying a Falwell interview.289 The 

                                                            
284 Bazaar v. Porter Fortune, 476 F.2d 570, 577 (1973). 
285 Id. 
286 State of Ohio ex rel. Keating v. “Vixen,” 301 N.E.2d 880 (1973). 

Bazaar, et al. v. Porter Fortune et al., 476 F.2d 570, 577 (1973). 
287 Bazaar, et al. v. Porter Fortune et al., 476 F.2d 570, 577 (1973). 
288 Hustler Magazine and Larry C. Flynt v. Jerry Falwell, 485 U.S. 46 

(1988). 
289 Id. 

http://www.lexisnexis.com.ezproxylocal.library.nova.edu/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T23230803089&homeCsi=6320&A=0.7371474241845661&urlEnc=ISO-8859-1&&citeString=35%20Ohio%20St.%202d%20215&countryCode=USA
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magazine portrayed Falwell as discussing drunken 

incest with his mother.290 The legal issue was libel, 

not obscenity.291 However, neither the government 

nor the court characterized the highly publicized 

publication as obscenity, even though the 

advertisement explicitly discussed incest in an 

outhouse, ejaculation, excrement, the presence of 

flies, and possibly implied bestiality with a goat and 

incest with his incapacitated mother.292 The Court 

held that the outrageous material was not libelous 

because it could not reasonably be understood to 

describe facts; however, obscene material need not 

be actual, it may be fiction.293 Yet, courts may find 

that such material is obscene.294 The content, which 

depicts proscribed conduct, may also be offensive.295 

However, the Miller test would be overbroad if it 

permitted courts to proscribe all depictions of sex 

crimes (e.g. public records).296 Only offensive 

                                                            
290 Id. 
291 Id. 
292 Id. 
293 Dworkin v. Hustler Magazine, 867 F.2d 1188 (1989). 
294 Page v. State, 657 P.2d 850 (1983). 
295 Miller v. California (1973). 
296 Id. CUSACK, ILLICIT SEX WITHIN THE JUSTICE SYSTEM (2017). 
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depictions appealing to prurient interest in sex may 

meet Miller’s standards.297 People v. Kirkpatrick 

analyzed relevant issues.298  

The second set of cartoons, intended 

apparently to be organized in story 

form, numbers six pages, and is 

entitled ‘Joe Blow.’ It is drawn by 

Robert Crumb. One of the 

defendant’s experts calls it an 

‘Oedipal fantasy,’ while other of the 

experts declare the redeemable idea 

or theme to be a ‘satire on sexual 

fantasies people entertain’ or a 

‘parody on family life’ or ‘a satire in 

togetherness of family.’ Of course, if 

the contents convey to ‘ordinary 

adults’ some meaningful and 

recognizable idea of social value, 

notwithstanding its general 

unacceptability or unpopularity, it 

may be rescued or redeemed from 

otherwise condemnable obscenity. 

But here, I cannot discern any 

genuine idea. It depicts incest 

between father and daughter, clearly 

showing the sexual act, as well as oral 

sodomy between them, also 

suggested incest between mother and 

son and sister and brother. The 

                                                            
297 People v. Williamson, 207 Cal. App. 2d 839, 846 (1962). 
298 People v. Kirkpatrick, 64 Misc. 2d 1055 (1970). 
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father’s penis is clearly shown and 

erect, as well as the mother’s 

breasts….[This could be classified as] 

incestuous relations consummated 

with no sense of guilt and of parent 

figures who initiate and participate in 

the sexual activities of their children. 

It is this kind of material which is ‘the 

attempt to insult sex, to do dirt on it.’ 

The cartoon is ugly, cheap and 

degrading. Its purpose is to stimulate 

erotic responses, and it does not, as 

claimed, deal with basic realities of 

life. It is grossly shocking, demeaning 

the sexual experience by perverting 

it.299  

State governments may share these sentiments 

about twincest pornography, but reason that 

prosecuting performers and producers would be 

more costly than prosecuting purveyors because 

many films are produced abroad and viewed 

online.300 Although some Americans perform 

twincest, many are French, Argentinian, Czech, and 

other nationals, who may not effectively be 

prosecuted because they live outside the United 

                                                            
299 Internal citations omitted. People v. Kirkpatrick, 64 Misc. 2d 

1055, 1082-1083 (1970). 
300 Carmen M. Cusack, Two Films, One Law, 23 EASL J. 3 (2012).  
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States.301 American and foreign distributors can be 

subject to forfeiture; however, some foreign twincest 

stars have toured the United States to promote their 

films, but they were not known to have been arrested, 

prosecuted, or enjoined from promoting obscene 

material.302 Even when police in New Jersey had a 

twincest pornography performer in custody, who had 

evaded and injured police, they were not alleged to 

have attempted to charge him with sex crimes, such 

as obscenity and incest.303 However, the twins’ 

pornographic orgies were allegedly non-incestuous 

because they did not penetrate each other.304 Yet, it 

is possible that their performances were obscene.305 

Therefore, applicability of the law to depictions of 

twincest and consequences for incestuous conduct 

are somewhat unpredictable.   

  

                                                            
301 Id. Interview with the Peter Twins. Gay.nl, (May 6, 2013), 

Available at, https://www.youtube.com/watch?v=NJrZQqJQI8E 
302 Id. 
303 CUSACK (2016). 
304 Id. 
305 Richard Rys, The curious case of gay-porn-star identical twins, 

DETAILS (2008), Available at, http://www.details.com/story/gay-

porn-star-identical-twins 

http://www.salon.com/2010/05/21/twincest/
http://www.details.com/contributor/richard-rys
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IV. CONCLUSION 

Twincest is a damaging and deviant relation 

glamorized by the pornography industry.306 

Pornographic depictions of twincest may manifest or 

exaggerate societies’ interest in twins, yet possibly 

reflect distinctions between exploitive and voluntary 

acts of incest.307 The Miller test may consider the 

relevance of fantasies and fetishization of twins in 

media and culture to determine whether depictions 

offend the local community.308 Psychoanalysis 

suggests that although twin fantasies about non-

relatives may be normal, twins’ incestuous 

obsessions and activities may be harmful, and this 

harm may be an important reason to criminalize 

voluntary twincest.309 Criminalization of twincest 

may be the foundation for banning depictions of 

twincest.310 This could benefit twins, who may feel 

ashamed of or confounded by  the barrage of fantasies 

                                                            
306 Supra Sections I-IV. 
307 Id. 
308 Supra Sections II-III. 
309 Supra Sections I-IV. 
310 Supra Sections V. 
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and fetishization normalized by and harbored in 

society.311 Pornographic depictions of incest have 

been held by courts to be obscene.312 Twincest 

depictions could be prosecuted, but for unknown 

reasons, they seem to be prevalent and openly 

transmitted by pornography producers and 

consumers.313  

                                                            
311 Joanne Smalls, Email correspondence, February 28, 2017. 
312 CUSACK (2016). 
313 Id. 
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NO LAUGHING MATTER:  

PHANTOM CLOWNS, MORAL PANIC, 

AND THE LAW 

Nicholas Mignanelli1; 

Susan Siggelakis2 

 

The antics of the clown are not the 

paces of the cloistered cleric. The 

rough and boisterous joke, the 

horseplay of the crowd, evokes its 

own guffaws, but they are not the 

pleasures of tranquility.3 

I. INTRODUCTION  

In the summer and fall of 2016, people 

throughout the United States reported seeing clowns 

in unusual places.4 Standing silently along the side of 

a road, loitering on the outskirts of a playground, or 

wandering the center of town in the early hours of the 

                                                            
1 Cracchiolo Law Library Fellow, University of Arizona College of 

Law; J.D., University of New Hampshire School of Law. 
2 Associate Professor of Political Science, University of New 

Hampshire. 
3 Murphy v. Steeplechase Amusement Co., 166 N.E. 173, 174 (1929).  
4 Reports of Creepy Clown Sightings on the Rise, FOX NEWS, Sept. 6, 

2016, http://video.foxnews.com/v/5114377911001/?#sp=show-clips. 
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morning, many of these clowns were described as 

menacing, often dressed in the style of the “evil 

clown” archetype.5 However—in the vast majority of 

cases—they did not give chase, attack, or commit 

any offense malum in se.6  

Despite this fact, the phenomenon was enough to 

induce a sense of terror in many people.7 An unlucky 

few bystanders and passersby directly observed this 

behavior.8 Many other people accessed trending 

photos and videos on social media sites, such as 

Facebook and Twitter.9 Consequently, police 

stations around the country received reports—most 

secondhand—of these terrifying sightings.10 While 

some people no doubt engage in this dress-up activity 

                                                            
5 BENJAMIN RADFORD, The Unnatural Nature of the Evil Clown, in 

BAD CLOWNS 20-30 (2016). 
6 See infra Section III. 
7 Reports of Creepy Clown Sightings on the Rise, FOX NEWS, Sept. 6, 

2016, http://video.foxnews.com/v/5114377911001/?#sp=show-clips. 
8 Id. 
9 Clown Sightings (@SpottingClowns), TWITTER, 

https://twitter.com/SpottingClowns/media?lang=en.  
10 Christopher Mele, Creepy Clown Hoaxes Lead to 12 Arrests in 

Multiple States, N.Y. TIMES, Sept. 29, 2016, 

https://www.nytimes.com/2016/09/30/us/creepy-clown-hoaxes-

arrests.html. 
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as a joke inspired by the social media frenzy, others 

may have more sinister, albeit unknown, motives.11  

This Article beings with a discussion of the 

history of the clown and the contours of 

coulrophobia, the clinical fear of clowns.12 Next, this 

Article examines the possible criminal charges and 

civil actions that could be brought against these “evil 

clowns,” despite the absence of any overt criminal 

act or intent.13 Finally, this Article concludes by 

placing this phenomenon in the sociological context 

of “moral panic,” and warning against the temptation 

to use the powers of the state to punish these 

harlequin actors and others like them.14 

  

                                                            
11 Jesse Walker, We Have a Clown Crime-But It’s Not That Kind of 

Clown Crime, REASON.COM: HIT & RUN BLOG (Oct. 6, 2016), 

https://reason.com/blog/2016/10/06/we-have-a-clown-crimebut-its-

not-that-ki. 
12 Id. 
13 BENJAMIN RADFORD, The Unnatural Nature of the Evil Clown, in 

BAD CLOWNS 20-30 (2016). 
14 Olivia B. Waxman, The Surprising History Behind the Scary 

Clown Phenomenon, TIME, Oct. 6, 2016, http://time. 

com/4520149/clown-attack-sighting-craze-history. 
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II. A BRIEF HISTORY OF THE CLOWN 

The word “clown” did not enter the English 

language until the sixteenth century.15 The origins of 

the word are somewhat ambiguous, but the Oxford 

English Dictionary suggests that it is derived from 

Low German.16 Although the English utterance is 

only five hundred years old, countless societies 

throughout human history have described some 

version of the clown.17 

As early as Egypt’s Fifth Dynasty (circa 2500 

B.C.), records indicate the presence of an “African 

pygmy jester” in the court of Pharaoh Djedkare 

Isei.18 Dangas—as these sorts of clowns were 

known—danced in leopard skins and masks, 

imitating the Egyptian gods of dance and battle.19 

Ancient China also had clowns. Performing for 

members of the Imperial Court, Yu Sze—the most 

                                                            
15 Clown, OXFORD ENGLISH DICTIONARY (2nd ed. 1991). 
16 Id.  
17 See Lucile Hoerr Charles, The Clown’s Function, 58 J. AM. 

FOLKLORE 25, 25-26 (1945). 
18 CLOWNS OF AMERICA INTERNATIONAL, 20 YEARS OF LAUGHTER 12-

17 (2006). 
19 Id.  
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famous of those clowns—was said to be the only 

subject permitted to mock the plans of Qin Shih 

Huang (259 BC-210 BC), the first emperor of unified 

China, to paint the Great Wall.20   

The Greco-Roman world also took part in this 

tradition. Dressed in a short and heavily padded tunic 

and sporting a strap-on phallus of comically absurd 

length, the rustic buffoon character was a staple of 

Classical Greek theater.21 The Romans, known for 

their excesses, had several types of clowns: the 

Scurra, the Moriones, the Sannio, and the Stupidus.22 

The first two were the lower forms of clown, 

denizens chosen for their unusual physical 

appearance or mental disabilities.23 The Sannio did 

not wear masks, but were renowned for their ability 

to contort their faces and bodies.24 The last type was 

the Stupidus.  

He was usually bad-headed and wore 

a long-pointed hat and a multicolored 

                                                            
20 Id.  
21 TOWSON, CLOWNS at 40.  
22 CLOWN HISTORY, https://www.clownbluey.co.uk/more-info/clown-

history (last visited Oct. 16, 2016). 
23 Id. 
24 Id. 
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outfit….[H]e mimicked the more 

serious actor and was famed for 

riddles and innuendo and the ability 

to rain down blows on his fellow 

performers in burlesque fights in 

typical slapstick fashion. In true 

clown style he used scandals of the 

day for his material and nothing was 

too sacred or sacrosanct to be the 

focal point of his humor.25 

The great families often kept “freaks and fools” for 

their own amusement as well.26 Often they were seen 

as good luck charms.27  

Later, the medieval courts of Europe hosted 

jesters for entertainment.28Today, we would refer to 

these “fools” as “mentally disabled persons.”29  

Although their lives were better than the lives of their 

peers living in the greater realm, they were also 

objects of ridicule and exploitation at the hands of the 

court.30 These proto-jesters were, perhaps, the 

earliest beneficiaries of “license to speak one’s 

                                                            
25 Id. 
26 Id. 
27 Id. 
28 LEO KANNER, A HISTORY OF THE CARE AND STUDY OF THE 

MENTALLY RETARDED 5-6 (1964).  
29 Id.  
30 Id. 
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mind.”31 While it might seem a generous concession 

on the part of the monarch and the nobility, the fact 

that only “the mad” were permitted to engage in 

criticism served to reinforce the power of the elite 

and their positions of domination were never at risk32 

Later, during the Renaissance, most jesters were 

costumed comedians, sophisticated wits skilled in 

the craft of humor whose proximity to the throne 

gave them access to information and, hence, the ear 

of the powerful.33 These “fools” were also vested 

with the privilege of free speech, while other subjects 

might face execution for an errant comment about the 

monarch, the nobility, or the Church.34  

A witness to this practice, William Shakespeare, 

created a host of proto-clown characters.35 Three 

actors specialized in playing these roles: William 

Kemp, Richard Crowley, and Richard Armin.36 

Kemp, the first clown to appear with the Lord 

                                                            
31 RADFORD, BAD CLOWNS at 9. 
32 Id.  
33 An Interview with Beatrice K. Otto, U. CHI. PRESS, 

http://www.press.uchicago.edu/Misc/Chicago/640914in.html.  
34 Id.  
35 TOWSON, CLOWNS at 59. 
36 Id. at 59-60. 
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Chamberlain’s Men, played the rustic or the country 

bumpkin, a style that was later known as the 

“Auguste.”37 Armin played the court jester and wrote 

one of the first histories of clowning.38    

The American public has a long history of 

enjoying clowns. The American practice of clowning 

was usually specific to region or locality.39 For 

instance, in the American South, circus clowns were 

skilled in the art of the “song and sally,” a humor in 

tune with the South’s rich oral tradition.40 According 

to historian Gregory Renoff, this style of clowning 

was particularly appreciated by African Americans, 

both before and after the Civil War.41 Often illiterate 

and enslaved, or in close proximity to the institution 

of slavery, African Americans appreciated the 

clown’s verbal dexterity, broad physical humor, and 

ability to come out on top, often at the expense of the 

Caucasian ringmaster.42 Many other types emerged 

                                                            
37 See Id. at 59. 
38 Id. at 60. 
39 See GREGORY RENOFF, THE BIG TENT, THE TRAVELING CIRCUS IN 

GEORGIA 1820-1930 (2008). 
40 Id. at 12. 
41 Id. at 25. 
42 Id. 
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in the United States, including tramp clowns, 

mummer clowns, English blackface clowns, and 

many more.43  

Given the multiplicity of practices, what one 

community’s people find hilarious in a particular era 

may draw blank stares or polite yawns among 

outsiders. Individuals have constructed the art of 

clowning to suit, and sometimes challenge, their own 

culture, language, mores, class structure, and 

politics. The popularity of the various styles of 

clowns and their humor waxed and waned with the 

mood of the period, e.g., in the United States, during 

the Great Depression, when unemployment and 

vagrancy were rampant, the character of the “Tramp 

Clown” fit the zeitgeist perfectly.44 Millions viewed 

this character through the relatively new medium of 

film.45 The most renowned of these clowns was 

Charlie Chaplin, who emigrated from England and 

                                                            
43 TOWSON, CLOWNS at 371-81. 
44 Id. at 282-83. 
45 Id. at 291. 
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made the seamless transition from appearing in silent 

films to acting in “talkies.”46  

Clowns have consistently pushed the boundaries 

of speech and decorum, empowered to do so by the 

public’s admiration for their talents. In several 

instances, clowns have been emboldened by their 

close relationships with those in authority, monarchs, 

and political leaders, who underestimated the 

clown’s threat to the established social and political 

order47. For example, contemporary Cuba—faced 

with the Soviet Union’s fall as its main source of 

political-economic support and the United States’ 

recent decision to ease the embargo—is experiencing 

a new phase in its own history of clowning.48 As one 

reporter for The Economist reveals:  

A timid economic liberalization has 

created a small entrepreneurial class 

and attracted foreigners with money 

to spend on private displays of pranks 

                                                            
46 Id.  
47 BEATRICE K. OTTO, FOOLS ARE EVERYWHERE: THE COURT JESTER 

AROUND THE WORLD 245 (2001). 
48 The Red-Nosed Gold Rush, THE ECONOMIST, Oct. 22, 2016, 

http://www.economist.com/news/americas/21709 077-theres-money-

b. 
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and pitfalls.49 Clowning is among the 

181 jobs that may now be done by 

self-employed workers . . . . [S]tingy 

with freedom and consumer goods, 

the communist system provides 

plenty of subjects for comedy, though 

clowns must be cautious in exploiting 

them.50  

Thus, even the most oppressive regimes often 

underestimate the subversive power of clowning.51  

In modern America, clowning is both a 

profession and big business. Almost every American 

can recall seeing or interacting with a clown, whether 

at a parade, a circus, a birthday party, or a rodeo. 

Even the Cirque du Soleil, with its high prices and 

upper class clientele, uses clowns, although they 

have eliminated much of the slapstick humor 

associated with traditional circus clowns.52 Some 

                                                            
49 Id. 
50 Id. 
51 Id.  
52 See Kate Vinton, Circus on Ice, How the Billionaire Feld Family Is 

Reinventing Ringling Brothers, FORBES, July 15, 2016, 

http://www/forbes.com/sites/katevinton/circus-on-ice-how. See also 

Auditions, Jobs and Employment for Clowns, CIRQUE DU SOLEIL, 

https://www.cirquedusoleil.com/en/jobs/casting/disciplines/clowns/cl

owns.aspx (last visited Dec. 12, 2016) (“We’re looking for clowns 

who are passionate about their craft, who carry their own unique 

world within them and are intent on inviting others into it night after 
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clowns make a good living; in fact, even as far back 

as 1862, one celebrated American clown, Dan Rice, 

earned $1,000 per week, a salary greater than that of 

the American President.53 Rodeo clowns, who put 

their lives at stake to distract bulls and broncos from 

trampling their fallen riders, earn an average salary 

of about $51,000 per year.54 Circus clowns employed 

by subsidiaries of the mammoth Field Entertainment 

Corporation, which includes Disney on Ice as well as 

Ringling Brothers, have been paid between $85,000 

and $92,000 per year.55  

Clown trade organizations exist nationally and 

internationally, and the most prominent among these, 

in terms of membership, is the World Clown 

                                                            
night. So-called contemporary clowns and buffoons, representatives 

of the Russian School and the purest slapstick tradition, innovators 

who are pushing their limits and the boundaries of performance to 

delve into realms yet unknown. [A]ll are welcome.” Id.).  
53 TOWSON, CLOWNS at 105. 
54 How Much Does a Rodeo Clown Make a Year?, THE ART OF 

CLOWNING, http://artofclowning.com/articles/how_ 

much_does_a_rodeo_clown_make_per_year.shtml (last visited Dec. 

12 2016). 
55 Aimee Picchi, No laughing matter: Clowns are on the decline, 

CBS MONEY WATCH, Feb. 18, 2014, http://www.cbs 

news.com/news/no-laughing-matter-clowns-are-on-the-decline/. 
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Organization.56 Others include: the Clowns of 

America International, the International Shrine 

Clown Association, and regional organizations in the 

Midwest, the South, and the Mid-Atlantic.57 Clown 

organizations help their members by providing 

insurance policies, advising members on what rates 

to charge their clients, offering various workshops on 

clown skills, and helping clowns network, among 

other services.58   

Sadly, interest in clowning has declined over the 

past several decades, with membership in such 

organizations declining by roughly 30% since 

2004.59 One observer cites economic competition 

from “Chinese clowns, who will work for really 

cheap.”60 Others lament the absence of a “cool 

factor” in the profession, which depresses interest 

                                                            
56 Clown Organizations, JUST FOR CLOWNS, 

http://www.justforclowns.com/clown-organizations/ (last visited Dec. 

2, 2016). 
57 Id. 
58 Membership Benefits, CLOWNS OF AMERICAN INTERNATIONAL, 

http://coai.org/?page=Benefits (last visited Dec. 11 2016). 
59 See Natalie Musumeci, Exclusive: National clown shortage may be 

approaching, trade organizations fear, NEW YORK DAILY NEWS, Feb. 

17, 2014, http://www.nydailynews.com/news/national/exclusive-

national-clown-shortage-approaching-article-1.1616801. 
60 Id. 
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among youth.61 Compared with, for instance, a job in 

social media, many young people see clowning as 

undignified and unprofessional.62 Ringling Brothers, 

a major employer of clowns, reduced its number of 

clowns to fewer than 30 across its three circuses.63 

Even when the number of aspiring clowns have been 

plentiful, Ringling Brothers was exceedingly 

selective.64 For example, it offered positions only to 

a small fraction of those who auditioned at its 14-day 

boot camp.65 Of the 531 would-be clowns, who 

attended this program in 2014, only 11 were offered 

jobs.66 In an economic blow to the availability of 

employment for professional clowns, Ringling 

Brothers announces in January 2017 that their final 

shows would take place in May of that year, citing 

declining ticket sales.67 

                                                            
61 Id. 
62 Id.  
63 Id. 
64 Id. 
65 Musumeci, NEW YORK DAILY NEWS, Feb. 17, 2014. 
66 Id. 
67 Leslie Gray Streeter, Former Ringling Bros. clown: Circus closing 

will be “hard” on clowns, MYPALMBEACHPOST, 

http://www.mypalmbeachpost.com/entertainment/former-ringling-

bros-clown-circus-closing-will-hard-

clowns/9tCg4L9wRYwl2TU9ShCybK/ (last visited Feb. 13, 2017). 
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III. COULROPHOBIA 

Despite the clown’s ubiquity in societies 

throughout history, many people suffer a fear—in 

some cases a debilitating fear—of clowns. 

Coulrophobia, an excessive fear of clowns, is even 

contemplated in the Diagnostic and Statistical 

Manual of Mental Disorders, 4th edition (the “DSM-

IV”).68 What distinguishes phobia from mere fear is 

the lengths to which sufferers will go to avoid the 

source of the phobia.69 For example, someone 

suffering from coulrophobia might an event, such as 

a fair or parade, when he or she knows that a clown 

might be performing. One psychologist traces the 

roots of this phobia to childhood, at around age two, 

when most children are normally shy of any 

stranger.70 She suggests that “at that age, children’s 

                                                            
68 See Jordan Gaines Lewis, Why Are Clowns Scary, PSYCH. TODAY: 

BRAIN BANNLE (Oct. 30, 2012), https://www.psychologytoday 

.com/blog/brain-babble/201210/why-are-clowns-scary. 
69 Kevin Fleming, Specific Phobia DSM-5 300.29 (ICD-10-CM 

Multiple Codes), THERAVINE, 

http://www.theravive.com/therapedia/Specific-Phobia-DSM--5-

300.29-(ICD--10--CM-Multiple-Codes) (last visited Feb. 13, 2017). 
70 Linda Rodriquez McRobbie, The History and Psychology of 

Clowns Being Scary, SMITHSONIAN.COM, July 31, 2013, 
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minds are still developing, there’s a little bit of a 

blend and they’re not always able to separate fantasy 

from reality.”71 She estimates that about two percent 

of adults retain this fear, while the vast majority 

outgrow it.72 She maintains that adult 

“coulrophobics” are often unsettled by the clown’s 

face paint, which makes it difficult to read emotions, 

as well as the apparent ability of the clown “to 

engage in manic behavior, often without 

consequences.”73  

A psychiatrist at Harvard explains that creatures 

with almost human-like faces are the most 

“uncanny,” a Freudian term roughly meaning 

“strangely familiar.”74 Another psychiatrist points 

out that “things are creepy when they invoke 

memories of a time when we believed…[uncanny] 

thing[s] to be true, for instance, magic or the 

                                                            
http://www.smithsonianmag.com/arts-culture/the-history-and-

psychology-of-clowns-being-scary-20394516/. 
71 Id. 
72 Id. 
73 Id. 
74 Olivia Goldhill, A Freudian theory, now backed up by 

neuroscience, explains why so many fear clowns, QUARTZ, Oct. 8 

2016, http://qz.com/804497/freud-on-why-so-many-people-have-a-

fear-of-clowns. 
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undead.”75 The “fight or flight” response is a 

human’s natural reaction when confronted with the 

“uncanny,” and some evidence suggests that this 

unconscious impulse inhabits the more primitive 

areas of the brain, as opposed to the more rational, 

higher parts.76 In fact, a recent study by Chapman 

University found that Americans are more afraid of 

clowns than climate change, terrorist attacks, and 

biological warfare.77  

In the last several decades, coulrophobia has been 

exacerbated, and perhaps become more widespread, 

through the negative depiction of clowns in popular 

culture.78 Beginning in the 1980s, clowns took a 

more sinister turn, as presented in popular books, 

films, and true crime sagas.79 John Wayne Gacy was 

a small business owner, who performed at charity 

                                                            
75 Id.   
76 Id. 
77 James Delingpole, Americans More Scared of Clowns Than 

Climate Change, BREITBART, Oct. 26, 2016, 

http://www.breitbart.com/london/2016/10/26/americans-scared-

clowns-climate-change/.  
78 Olivia B. Waxman, The Surprising History Behind the Scary 

Clown Phenomenon, TIME, Oct. 6, 2016, http://time. 

com/4520149/clown-attack-sighting-craze-history. 
79 Id. 



Vol. 13, 2017 
LSD Journal 

85 

  

Mignanelli, Siggelakis 

events as a clown named Pogo.80 Between 1972 and 

1978, he managed to sexually assault and murder 

more than 35 young men and boys in the Chicago 

area.81 “Bizarrely, he seemed to revel in his clown 

persona: While in prison he began painting; many of 

his paintings were of clowns.”82 Throughout his 

subsequent trial, imprisonment, and execution, the 

media consistently described him as “the Killer 

Clown,” selling papers and terrifying readers.83 

The 2016 events discussed in the introduction 

were not the first instance in which clown sightings 

gripped the attention of the American public. In the 

spring of 1981, reports of men dressed as clowns 

attempting to lure children into vans surfaced in 

cities across the Northeast and Midwest.84 While, in 

retrospect, there is a tendency to attribute this 

phenomenon to the release of Stephen King’s 

                                                            
80 Id.  
81 Id.  
82 Id. 
83 Id. 
84 LOREN COLEMAN, The Phantom Clowns, in MYSTERIOUS AMERICA: 

THE ULTIMATE GUIDE TO THE NATION’S WEIRDEST WONDERS, 

STRANGEST SPOTS, AND CREEPIEST CREATURES 265-72 (2007); see 

also RADFORD, The Phantom Clowns, in BAD CLOWNS at 151-159. 
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popular horror novel IT, which features a demon 

clown named Pennywise who attacks children, the 

first edition of King’s book was not published until 

1986.85 Some have speculated that these sightings 

were an extension of the “moral panic” over the 

highly publicized child abductions that took place 

during that decade.86 Others assert that, under the 

clown’s historically benign image, there has 

continually lurked a latent threat.87  

Andrew Stott, a professor of English at the 

University of Buffalo, believes that the earliest 

instance of the “evil clown” motif in English 

literature emerged in Charles Dickens’s The 

Pickwick Papers, in which a clown is described as an 

emaciated drunkard when he’s off stage “skulking in 

the lanes and alleys of London.”88  

Long before Stephen King’s IT (1990) came to 

television as a miniseries, all-American actor Jimmy 

                                                            
85 COLEMAN, The Phantom Clowns, in MYSTERIOUS AMERICA at 270; 

see also JOSEPH A. CITRO, WEIRD NEW ENGLAND 133 (2005). 
86 Waxman, The Surprising History Behind the Scary Clown 

Phenomenon. 
87 RADFORD, The Unnatural Nature of the Evil Clown, in BAD 

CLOWNS AT 20. 
88 Id. 
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Stewart played a nefarious circus clown named 

Buttons in Cecil B. DeMille’s The Greatest Show on 

Earth (1952).89 Unnervingly, Buttons is never seen 

without his makeup.90 Later in the film, he is 

revealed to have been a doctor hiding from the law 

after having murdered his wife in a “mercy killing.”91 

More recent films, such as Killer Klowns from Outer 

Space (1988) and Clownhouse (1989), have only 

increased the possibility that clowns will dominate 

our nightmares.92 

In 2014, in its fourth season, the popular FX 

series American Horror Story featured a grotesque 

and murderous, albeit misunderstood, clown named 

Twisty.93 Reacting to the character, and characters in 

the media like him, the President of Clowns of 

America International Glenn Kohlberger opined: 

“Hollywood makes money sensationalizing the 

norm….They can take any situation no matter how 

                                                            
89 Id. 
90 Id.  
91 Id. 
92 Id. 
93 American Horror Story: Freak Show (FX television broadcast 

2014).  
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good or pure and turn it into a nightmare….We do 

not support in any way, shape or form any medium 

that sensationalizes or adds to coulrophobia or 

‘clown fear.'”94 Thus, professional clowns have 

begun to fight the media’s attempts to impugn their 

identity, which they fear could threaten their 

livelihood.95  

Given the general population’s predisposition to 

fear clowns and the recent occurrence of the 

abovementioned sinister sightings, several 

developments have occurred to address such inspired 

fear. In Canada, for example, an enterprising 

individual developed a smartphone application that 

allows users to track clown sightings, presumably so 

that users and their children can avoid these 

clowns.96 The McDonald’s Corporation has 

suspended the use of its iconic clown mascot, Ronald 

                                                            
94 Seth Abramovitch, American Clown Club Attacks ‘American 

Horror Story’ Over Murderous Character, THE HOLLYWOOD REP., 

Oct. 15, 2014, http://www.hollywoodreporter.com/news/professional-

clown-club-attacks-american-740768. 
95 Id. 
96 Tim Sargeant, Want to track down creepy clowns? There’s an app 

for that, GLOBAL NEWS, Oct. 18, 2016, http://gl 

obalnews.ca/news/3011200/want-to-track-down-creepy-clowns-

theres-an-app-for-that/. 
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McDonald, in marketing campaigns in order to 

remove any associations of its businesses with the 

threatening phenomenon.97 Even the White House 

remarked on the phenomenon, stating that “the 

sinister sightings need to be taken seriously and the 

FBI and the Department of Homeland Security had 

been consulted on how to handle the scare.”98 

However, not all developments have been negative.  

As with most trends, the entrepreneurial among us 

always find a way to profit. Thus, and somewhat 

ironically, party stores around the country have seen 

as much as a 300% uptick in the sale of clown masks 

and costumes.99 

  

                                                            
97 Melissa Chan, Ronald McDonald Is Laying Low Until the Clown 

Craze Is Over, TIME, Oct. 11, 2016, http://time.c om/4526884/ronald-

mcdonald-clown-craze/. 
98 Good clowns’ in Toronto speak out against the creepy clown trend, 

DAILY MAIL, Oct. 8, 2016, http://www.dailym ail.co.uk/news/article-

3828774/It-s-unacceptable-for-people-to-jump-Good-c. 
99 Jessica Guynn, Halloween trick? Creepy clown costume sales up 

300%, USA TODAY, Oct. 6, 2016, http://www.us 

atoday.com/story/money/2016/10/06/halloween-trick-creepy-clown-

costume-sales-up-300/91675554/. 
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IV. AN EXAMINATION OF CRIMINAL 

CHARGES 

A menacing clown paces a sidewalk that lies 

adjacent to a playground. While some children are 

amused and others are perplexed, the clear majority 

is terrified. The parents are uniformly concerned. 

One parent, fearing for her child’s safety, calls the 

police. A cruiser pulls up to the scene the officer exits 

his vehicle and walks to the clown. The clown is 

handcuffed and placed in the back of the vehicle. He 

is transported to the station where he is booked and 

spends the night in a cell. Is such an interaction likely 

to occur?  

No doubt exists that a clown engaging in criminal 

activity, such as stalking a pedestrian, luring children 

into the woods in an attempt to kidnap them, or 

committing a violent act would be charged with 

harassment, kidnapping, and assault and battery, 

respectively. The more interesting question is 

whether a citizen dressed in the trappings of a clown 

may be arrested and charged criminally for merely 

idling in a public place. 
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A. Disorderly Conduct 

In a widely-disseminated public service 

announcement released by the Dartmouth, 

Massachusetts Police Department on October 11, 

2016, Public Information Officer Detective Kyle J. 

Costa cites a litany of offenses for which a so-called 

“evil clown” could be arrested.100 These include 

“disturbing [the] peace, trespassing, and enticing of 

a child.”101 The video ends with a warning to would-

be antagonists: “Remember that if you want to act 

like a clown, we have no problem treating you like 

one.”102  

Of the offenses mentioned above, the most 

applicable to our clown is the charge of disturbing 

the peace. Disturbing the peace or breaching the 

peace is a subset of disorderly conduct, for “one who 

commits a breach of the peace is guilty of disorderly 

conduct, but not all disorderly conduct is necessarily 

                                                            
100 Dartmouth Community TV, Dartmouth Police Clown PSA, 

YOUTUBE (Oct. 12, 2016), 

https://www.youtube.com/watch?v=1kyTwvIJ6FQ. 
101 Id.  
102 Id. 
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a breach of the peace.”103 Indeed, general laws 

against breach of the peace have fallen into disfavor 

since the Supreme Court decided Cox v. Louisiana 

was 1965.104   

In Cox, the defendant led a group of students on 

a peaceful march from the state capitol to a 

courthouse to protest segregation.105 Consequently, 

defendant was arrested and charged with, inter alia, 

disturbing the peace under [Louisiana Revised 

Statutes] § 14:103.1.106 This criminal statute read in 

relevant part that: 

Whoever with intent to provoke a 

breach of the peace, or under 

circumstances such that a breach of 

the peace may be occasioned 

thereby...crowds or congregates with 

others...in or upon...a public street or 

public highway, or upon a public 

sidewalk, or any other public place or 

building...and who fails or refuses to 

disperse and move on...when ordered 

so to do by any law enforcement 

                                                            
103 Breach of the Peace, BLACK’S LAW DICTIONARY (5th ed. 1979) 

(quotations omitted).  
104 See 379 U.S. 536 (1965). 
105 Id. at 539. 
106 Id. at 544.  
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officer of any municipality, or parish, 

in which such act or acts are 

committed, or by any law 

enforcement officer of the state of 

Louisiana, or any other authorized 

person...shall be guilty of disturbing 

the peace.107 

Ruling for the defendant, the U.S. Supreme Court 

found this statute to be “unconstitutionally vague in 

its overly broad use.108  

Section 250.2 of the Model Penal Code defines 

disorderly conduct this way:  

A person is guilty of disorderly 

conduct if, with purpose to cause 

public inconvenience, annoyance or 

alarm, or recklessly creating a risk 

thereof, he: (a) engages in fighting or 

threatening, or in in violent or 

tumultuous behavior; or (b) makes 

unreasonable noise or offensively 

coarse utterance, gesture or display or 

addresses abusive language to any 

person present; or (c) creates a 

hazardous or physically offensive 

                                                            
107 Id.  
108 Id. at 551. 
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condition by any act which serves no 

legitimate purpose of the actor.109  

Most states have adopted a modified version of this 

Section, with some states specifically enumerating 

the actions that constitute disorderly conduct, e.g. the 

California Penal Code articulates the nine acts that 

constitute disorderly conduct.110 

Whether our clown’s conduct can be construed 

as disorderly is a matter of state law. Under the 

Model Penal Code, our clown could be charged with 

“creat[ing] a hazardous or physically offensive 

condition by any act which serves no legitimate 

purpose of the actor.”111 However, a prosecutor 

would be unlikely to move forward with this charge 

alone, as it is unclear whether such an application of 

this section could withstand constitutional scrutiny 

under the precedent set in Cox.  

  

                                                            
109 Disorderly Conduct, BLACK’S LAW DICTIONARY (5th ed. 1979). 
110 CAL PENAL CODE ANN. § 647 (2016). 
111 Disorderly Conduct, Black’s Law Dictionary (5th ed. 1979). 
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B. Anti-Mask Laws 

A firmer ground for the prosecution of our 

hypothetical clown may lie in the anti-mask laws 

found in several state codes. In the mid-twentieth 

century, several states, primarily in the South, passed 

laws forbidding citizens from wearing hoods and 

masks in public.112 While these laws do not single-

out the Ku Klux Klan, the intended purpose was to 

prevent Klansmen and Klan sympathizers from 

wearing hoods and masks that preserved their 

anonymity and intimidated African American 

citizens and their Caucasian allies.113 The law did, 

however, make exceptions for the public use of 

hoods and masks in theatric productions, holiday 

parades, and the like.114 

In 1990, Georgia’s anti-mask statute was 

challenged by a Klansman on constitutional grounds. 

Georgia’s anti-mask statue reads: 

                                                            
112 See Ruthann Robson, Anti-Masking Laws, the Ku Klux Klan, and 

the First Amendment, CONSTITUTIONAL LAW PROF BLOG (July 1, 

2015), http://lawprofessors.typepad.com/conlaw/2015/07/anti-

masking-laws-the-ku-klux-klan-and-the-first-amendment.html. 
113 Id. 
114 GA. CODE ANN. § 16-11-38 (b) (2016). 
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(a) A person is guilty of a 

misdemeanor when he wears a mask, 

hood, or device by which any portion 

of the face is so hidden, concealed, or 

covered as to conceal the identity of 

the wearer and is upon any public way 

or public property or upon the private 

property of another without the 

written permission of the owner or 

occupier of the property to do so. 

(b) This Code section shall not 

apply to: 

(1) A person wearing a traditional 

holiday costume on the occasion 

of the holiday; 

(2) A person lawfully engaged in 

trade and employment or in a 

sporting activity where a mask is 

worn for the purpose of ensuring 

the physical safety of the wearer, 

or because of the nature of the 

occupation, trade, or profession, 

or sporting activity; 

(3) A person using a mask in a 

theatrical production including 

use in Mardi gras celebrations and 

masquerade balls; or 

(4) A person wearing a gas mask 

prescribed in emergency 

management drills and exercises 

or emergencies.115 

                                                            
115 GA. CODE ANN. § 16-11-38 (2016). 



Vol. 13, 2017 
LSD Journal 

97 

  

Mignanelli, Siggelakis 

In State v. Miller, plaintiff Shade Miller Jr. “was 

arrested for violating [Georgia Code] § 16-11-38 

when he appeared in public wearing the traditional 

regalia of the Ku Klux Klan” on the premises of a 

county courthouse.116  He asserted, inter alia, that the 

Georgia anti-mask statute was unconstitutional 

because it was an impermissible repression of 

speech, and because it was overbroad.117 In a 6-1 

ruling, the Georgia Supreme Court dismissed the 

plaintiff’s claim that his First Amendment rights had 

been violated.118 However, regarding its breadth, the 

Court construed the statute to apply only to “mask-

wearing conduct when the mask-wearer knows or 

reasonably should know that the conduct provokes a 

reasonable apprehension of intimidation, threats or 

violence.”119 

However, in 1999, Judge Kenneth J. Falk of the 

U.S. District Court for the Northern District of 

Indiana ruled that a municipal ordinance making it 

                                                            
116 260 Ga. 669 (1990).  
117 Id.  
118 Id. at 671-73.  
119 Id. at 674. 
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illegal for the members of the Klan to wear masks in 

a public assembly was unconstitutional.120 Finding 

that members of the Klan have a First Amendment 

“right to anonymity when past harassment makes it 

likely that disclosing the members would impact the 

group's ability to pursue its collective efforts at 

advocacy,” the ordinance was rendered invalid.121 

Indeed, some members of the legal community 

are eager and willing to see these laws struck down. 

As Giles Bissonnette, legal director of the American 

Civil Liberties Union of New Hampshire, stated:  

Banning a person from wearing a 

clown mask in public would raise free 

speech concerns. The government 

shouldn’t ban expressive activity 

because it offends people’s 

sensibilities. As the U.S. Supreme 

Court has made clear, American 

citizens must tolerate insulting, and 

even outrageous, expression in order 

to provide adequate breathing space 

to the freedoms protected by the First 

Amendment…[t]o the extent 

municipalities are concerned about 

                                                            
120 American KKK v. City of Goshen , 50 F. Supp. 2d 835 (N.D. 

Indiana, 1999). 
121 Id. 
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criminality, the best approach would 

be to enforce existing criminal laws to 

the extent they apply to how someone 

wearing a clown mask is behaving 

toward others.122 

However, some anti-mask laws have been upheld. 

In 2004, the U.S. Court of Appeals for the Second 

Circuit reversed a district court ruling that would 

have invalided New York’s anti-mask law.123 In 

Church of the American Knights of the Ku Klux Klan 

v. Kerik, the U.S. District Court for the Southern 

District of New York held that the statute was 

unconstitutional in that it: (1) violated the rights of 

citizens to engage in anonymous speech; (2) 

infringed upon protected expressive conduct or 

symbolic speech (i.e. mask-wearing is an integral 

part of the plaintiff’s message); and (3) was facially 

invalid because it distinguished between types of 

expression (i.e. masks worn for entertainment 

                                                            
122 Kevin Landrigan, NH clowns say fear is unwarranted, N.H. 

UNION LEADER, Oct. 23, 2016, http://www.unionlead 

er.com/safety/NH-clowns-say-fear-is-unwarranted-10242016. 
123 Church of American Knights of the Ku Klux Klan v. Kerik, 356 

F.3d 197 (2004). 
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purposes and masks worn for other reasons).124 The 

U.S. Court of Appeals for the Second Circuit found 

that: (1) the statute did not implicate the plaintiff’s 

right to anonymous speech because “the individual's 

right to speech must always be balanced against the 

state’s interest in safety;”125 (2) the statute did not 

infringe upon protected expressive conduct or 

symbolic speech in this instance because—whereas 

the regalia of the Klansman is protected—the 

message of the mask is already conveyed by the rest 

of the ensemble, and mask-wearing among members 

is optional;126 and (3) the statute was not facially 

invalid because the creation of exceptions is 

constitutionally legitimate in that the regulation upon 

wearing masks is itself constitutionally legitimate.127  

With these cases in mind, could our clown face 

prosecution under a state anti-mask statute? Given 

the use of these laws to combat intimidation at the 

hands of the Klan, it is conceivable that law 

                                                            
124 Id. at 202-04.  
125 Id. at 209. 
126 Id. at 206. 
127 Id. at 210. 
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enforcement might utilize such a statute to achieve 

the same end as it relates to public intimidation at the 

hands of rogue clowns. To discourage this sort of 

behavior, a prosecutor might seek to make an 

example of our clown. In turn, the defendant might 

be inclined to challenge the charges against him on 

constitutional grounds.  

While a court’s willingness to strike down an 

anti-mask statute depends largely upon the 

jurisdiction in which that court sits, we can surmise 

from the abovementioned cases that a court is more 

willing to uphold an anti-mask statute where that 

statute is used to prevent intimidation and properly 

balances the individual’s right to engage in speech 

against the state’s interest in public safety. A court 

might be more inclined strike down an anti-mask 

statute where the language of that statute targets 

specific content or the statute infringes upon 

expressive conduct or symbolic speech for which the 

mask is truly integral. Thus, the best argument our 

clown may make is that his mask or face paint is an 

essential part of the message he is attempting to 
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convey. See below for discussion of whether our 

clown’s conduct constitutes protected speech. 

V. AN EXAMINATION OF CIVIL LIABILITY  

A sinister-looking clown stands on the town 

common. He does not speak or move and he carries 

no weapon. He merely stands, gawking at passersby. 

A parent and young child pass him; the parent holds 

her child tight. Later, the child begins to have 

nightmares about the clown, suffers insomnia, and 

requires the attention of a pediatric psychiatrist. A 

man, who suffers from severe coulrophobia, drives 

by the clown on his way to work. The sight is 

debilitating and he immediately suffers a panic 

attack. Later, his therapist observes that the 

encounter reversed several years of treatment. 

Finally, a pregnant woman peers out her kitchen 

window and sees the same clown walking across the 

street. She is so frightened that she goes into 

premature labor. The baby is delivered safely, but not 

without complications and a lengthy stay in the 

maternity ward.  
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Assuming the identity of this clown can be 

ascertained, would any of these parties have a viable 

civil claim against him? Once again, there is no doubt 

that a clown engaging in tortious behavior, such as 

entering the property of another, holding someone 

captive, or committing a violent act would be liable 

for trespass, false imprisonment, or assault and 

battery, respectively. The more interesting question 

is whether a citizen dressed in the trappings of a 

clown may be civilly liable for the impact that idling 

in a public place has on others. 

A. Intentional Infliction of Emotional Distress  

The most compelling cause of action in a case 

like this would be intentional infliction of emotional 

defense (“IIED”). The Third Restatement of Torts 

describes IIED as: “An actor who by extreme and 

outrageous conduct intentionally or recklessly causes 

severe emotional harm to another is subject to 

liability for that emotional harm and, if the emotional 

harm causes bodily harm, also for the bodily 
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harm.”128 To make matters more difficult, this form 

of emotional distress is inherently “stand-alone” 

rather than “parasitic,” in that no other tortious 

conduct is present.129  

Thus, whether the above would-be plaintiffs 

could recover for their injuries depends upon 

whether: (1) dressing-up as an evil clown and 

appearing in public constitutes extreme and 

outrageous conduct; (2) such an action is deliberate 

or reckless; and (3) the would-be plaintiffs truly 

suffered severe emotional harm.  

Regarding the element of extreme and 

outrageous conduct, the Restatement notes that:  

The adjectives ‘extreme’ and 

‘outrageous’ are used together in a 

fashion that might suggest that each 

merely emphasizes the other, rather 

than serving a distinct role. However, 

some conduct that may be 

outrageous…is sufficiently common 

that it could not be characterized as 

extreme. Similarly, some extreme 

conduct…is not outrageous. Thus, 

this double limitation, ‘extreme and 

                                                            
128 RESTATEMENT (THIRD) OF TORTS § 46 (AM. LAW INST. 2012).  
129 Id. 
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outrageous,’ requires both the 

character of the conduct to be 

outrageous and that the conduct be 

sufficiently unusual to be extreme.’130 

While dressing as an evil clown and standing in 

public might be “outrageous” in the traditional 

sense,131 a court would not likely find this conduct to 

be “extreme.”132   

More specifically, modern jurisprudence has 

used certain indicators to determine whether conduct 

is extreme and outrageous. Indicators include: (1) 

abuse of power or position; (2) taking advantage of 

or emotionally harming a plaintiff, who is known to 

be especially vulnerable; (3) repeating or continuing 

to perform undesirable acts, especially where the 

plaintiff cannot avoid them; or (4) committing acts of 

physical violence or threatening violence against the 

                                                            
130 Id. at cmt. d. 
131 RESTATEMENT (SECOND) OF TORTS § 46 cmt. d (1965) (“…the 

recitation of the facts to an average member of the community would 

arouse his resentment against the actor, and lead him to exclaim, 

‘Outrageous!”).  
132 RESTATEMENT (THIRD) OF TORTS § 46 cmt. d (AM. LAW INST. 

2012) (citing “climbing Mt. Everest” as an example of extreme 

behavior that is not outrageous).  
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plaintiff, another person, or, in some instance, 

property.133  

Our clown (1) has no power or position of 

authority; (2) has no knowledge of the vulnerability 

of those around him; (3) does not—in this scenario—

repeat the undesired behavior; and (4) does not 

commit or threaten to commit acts of violence 

against any individual or entity. Thus, these 

indicators suggest that his conduct is not outrageous 

under IIED. However, whether such conduct is 

“extreme” and “outrageous” is ultimately a jury 

question.134  

Assuming a reasonable jury could find our 

clown’s conduct to be extreme and outrageous, the 

plaintiff would next need to establish that our clown 

intentionally or recklessly caused the injury that he 

or she suffered. A plaintiff can prove intent through 

evidence that the defendant desired to accomplish the 

harm, his so-called purpose.135 Alternatively, the 

                                                            
133 DAN B. DOBBS, PAUL T. HAYDEN, ELLEN M. BUBLICK, HORNBOOK 

ON TORTS 708 (2d ed. 2016). 
134 Id. at 709.  
135 Id. at 707. 
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plaintiff can also offer evidence that demonstrates 

that the harm was substantially certain to occur.136 If 

the plaintiff cannot establish intent, he or she can also 

propose evidence of the defendant’s reckless or 

willful attitude.137  

Even with these various avenues available, this 

element too would be difficult to establish because 

nothing suggests that our clown intended to 

accomplish the harm caused. Furthermore, it is likely 

that the harm caused is too attenuated for the 

“substantial certainty” doctrine to apply. 

Furthermore, such a plaintiff would likely find 

recklessness closed to him or her as well. The bar for 

recklessness is higher than one might think. Black’s 

Law Dictionary defines recklessness as: “the 

creation of a substantial and unjustifiable risk of 

harm to others and…a conscious (and sometimes 

deliberate) disregard or indifferences to that risk.”138 

However antisocial, rude, and rash the actions of our 

clown might seem, appearing in public in a glorified 

                                                            
136 Id. 
137 Id.  
138 Reckless, BLACK’S LAW DICTIONARY (10th ed. 2014) 
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Halloween costume during the wrong season does 

not likely meet the threshold of “a substantial and 

unjustified risk of harm to others.”139  

Proving the element of severe emotional harm 

would also be difficult. The Restatement comments 

that:  

[T]he law intervenes only when the 

plaintiff’s emotional harm is severe 

and when a person of ordinary 

sensitivities in the same 

circumstances would suffer severe 

harm. There is no liability for 

emotional harm suffered only 

because of the unusual vulnerability 

of a victim, unless the actor knew of 

that special vulnerability.140  

Although bodily harm caused by severe 

emotional harm “can afford objective evidence 

verifying that the harm is genuine and severe,” the 

damages that our clown’s victims suffered would be 

not likely be recoverable.141 For instance, children 

are often very sensitive to oddities such as this. Why 

                                                            
139 Id. 
140 RESTATEMENT (THIRD) OF TORTS § 46 cmt. j (AM. LAW INST. 

2012).  
141 Id. 
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should our clown be any more liable for causing a 

child to have nightmares and insomnia than, say, a 

clown entertaining at a birthday party or the creator 

of a children’s show that features an unsettling 

clown? The gentleman with severe coulrophobia was 

unusually vulnerable because the harm he suffers 

well-exceeds the harm that a person of ordinary 

sensitivities would have suffered in the same 

circumstances. However, our clown had no 

knowledge of this man’s special vulnerability. To the 

extent that the woman’s pregnancy made her more 

sensitive to the sight of a clown walking by her 

home, the same rule applies. Thus, while not 

altogether impossible, it is highly unlikely that the 

plaintiffs described above would succeed in a civil 

claim against our clown.  

B. The Constitutional Bar to IIED 

There remains a defense that the defendant could 

raise. As the Supreme Court has held, “The Free 

Speech Clause of the First Amendment…can serve 
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as a defense in state tort suits, including suits for 

intentional infliction of emotional distress.”142 

In Snyder v. Phelps, plaintiff Albert Snyder 

brought suit against the Westboro Baptist Church, its 

pastor Fred Phelps, and members of the Phelps 

family after the church picketed the funeral of 

Snyder’s son, Marine Lance Corporal Matthew 

Snyder.143 Complying with local ordinances and the 

instructions of authorities, the Westboro Baptist 

congregation peacefully assembled outside the 

church where Matthew Snyder’s funeral mass was 

being held and erected signs that read:  “Thank God 

for Dead Soldiers,” “Fags Doom Nations,” “America 

is Doomed,” “Priests Rape Boys,” and “You're 

Going to Hell.”144  

In his action, Albert Snyder alleged, inter alia, 

that the defendants had engaged in the intentional 

infliction of emotional distress, defined in Maryland 

as “intentionally or recklessly engag[ing] in extreme 

and outrageous conduct that cause[s] the plaintiff to 

                                                            
142 Snyder v. Phelps, 563 U.S. 443, 451 (2011).  
143 Id. at 443.  
144 Id.  
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suffer severe emotional distress.”145 A jury found for 

the plaintiff, holding the Westboro Baptist Church 

“liable for millions in compensatory and punitive 

damages.”146 Subsequently, the District Court 

reduced the punitive damages award and the Fourth 

Circuit reversed, ruling “that Westboro's statements 

were entitled to First Amendment protection.”147 

On appeal, the Supreme Court affirmed the 

Fourth Circuit’s conclusion, holding that because 

“Westboro's speech was at a public place on a matter 

of public concern, that speech is entitled to ‘special 

protection’ under the First Amendment. Such speech 

cannot be restricted simply because it is upsetting or 

arouses contempt.”148 The Court further opined that, 

Outrageousness…is a highly 

malleable standard with an inherent 

subjectiveness about it which would 

allow a jury to impose liability on the 

basis of the jurors' tastes or views, or 

perhaps on the basis of their dislike of 

a particular expression. In a case such 

as this, a jury is unlikely to be neutral 

                                                            
145 Id. at 450-51. 
146 Id. at 450. 
147 Id.  
148 Id. at 458. 
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with respect to the content of [the] 

speech, posing a real danger of 

becoming an instrument for the 

suppression of…vehement, caustic, 

and sometimes unpleasan[t] 

expression. Such a risk is 

unacceptable; in public debate [we] 

must tolerate insulting, and even 

outrageous, speech in order to 

provide adequate ‘breathing space’ to 

the freedoms protected by the First 

Amendment.149 

The ability of our clown to successfully rest upon 

this defense depends entirely on whether his conduct 

constitutes speech. To begin with, if his act 

constitutes speech, it is inherently expressive 

conduct or symbolic speech rather than pure speech 

(i.e. spoken or written communication).150 While 

symbolic speech does not enjoy the same level of 

protection that pure speech does, it is nonetheless 

protected by the First Amendment to some extent. 151 

However, “[c]onduct not intended to express an idea 

cannot be afforded First Amendment protection.”152  

                                                            
149 Id. at (citations omitted) (internal quotations omitted). 
150 16A C.J.S. Constitutional Law § 843 (2017). 
151 Id. 
152 Id. 
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To determine whether conduct constitutes speech 

protected by the First Amendment, courts generally 

inquire “whether someone intended to convey a 

particular message through that conduct and also 

whether there is a great likelihood that the message 

would be understood by those who viewed it.”153 

Alternatively, “some conduct is inherently 

expressive, and when that is the case, the 

particularized-message test does not apply,”154 for, 

[I]f a particularized message were 

always a necessary condition for 

invoking the First Amendment, then 

constitutional protection would never 

reach the unquestionably shielded 

painting of Jackson Pollock, music of 

Arnold Schoenberg, or Jabberwocky 

verse of Lewis Carroll.155 

Our clown would, no doubt, have trouble arguing 

that his conduct constitutes speech under the 

particularized-message test because it is unclear 

what his message would be. One can postulate about 

                                                            
153 Id. 
154 Id. 
155 Ex parte Thompson, 442 S.W.3d 325 (2014) (citing Hurley v. 

Irish–American Gay, Lesbian and Bisexual Group,  515 U.S. 

557, 569 (1995)) (internal quotations omitted).  

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995130182&pubNum=0000708&originatingDoc=Ie08c3e423e7511e49488c8f438320c70&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995130182&pubNum=0000708&originatingDoc=Ie08c3e423e7511e49488c8f438320c70&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995130182&pubNum=0000708&originatingDoc=Ie08c3e423e7511e49488c8f438320c70&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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statements concerning, for instance, social media’s 

impact on society or the absurdity of modern life. 

However, it would be difficult to argue that a 

passersby viewing his performance would 

understand this to be his meaning.  

However, our clown might argue that dressing in 

clown attire and acting accordingly, so-called 

“clowning,” is an artistic act that is “inherently 

expressive,” and subject to the same protections 

afforded “music, pictures, films, photographs, 

paintings, drawings, engravings, prints, and 

sculptures.”156 If this argument proved successful, 

the court would afford his conduct the same 

protection against this state tort claim that was 

granted the Westboro Baptist Church in Snyder. 

VI. CONCLUSION 

Although the number of clown sightings has 

abated for now, the 2016 hysteria will not soon be 

forgotten. In the last several decades, “moral panic” 

                                                            
156 ETW Corp. v. Jireh Publishing, 332 F.3d 915, 924 (6th 

Cir.2003). 
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has come to describe the “process of arousing social 

concern over an issue.”157 In his groundbreaking 

1973 book on the subject, Folk Devils and Moral 

Panics: The Creation of the Mods and Rockers, the 

noted sociologist Stanley Cohen defines a moral 

panic as the social anxiety that envelops a population 

when “[a] condition, episode, person or group of 

persons emerges to become defined as a threat to 

societal values and interests.”158 

Moral panic is a troupe of American history that 

dates to the Salem witch trials.159 Events like these 

have colored the country’s folklore, literary tradition, 

and media practices.160 Perhaps a propensity for 

widespread fear of the unknown is a necessary excess 

of American democracy brought about by Cartesian 

doubt—that is, the belief in the equality of opinions 

and the distrust of the opinions of others—that Alexis 

                                                            
157 Moral Panic, A DICTIONARY OF SOCIOLOGY (John Scott ed., 

2014). 
158 STANLEY COHEN, FOLK DEVILS AND MORAL PANICS: THE 

CREATION OF THE MODS AND ROCKERS 9 (1973). 
159 See KAI T. ERICKSON, WAYWARD PURITANS: A STUDY IN THE 

SOCIOLOGY OF DEVIANCE (1966). 
160 See MARK STEIN, AMERICAN PANIC: A HISTORY OF WHO SCARES 

US AND WHY (2014). 
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de Tocqueville says is an essential feature of the 

American character.161  

With clown hysteria, the old seed of moral panic 

is present: confrontation with the uncanny, in this 

context the act of reinterpreting an old and benign 

cultural institution in such a way that it becomes the 

very essence of our deepest fears.162 However, 

whereas the moral panics of old were geographically 

limited, the advent of technology—especially social 

media—has allowed information, and, thus, social-

psychological frenzy, to move effortlessly from coast 

to coast and across borders.163  

As discussed in this Article, there are likely no 

legal consequences for simply exacerbating moral 

panic, even when such actions impact society’s most 

vulnerable members. Indeed, any attempt to impose 

legal consequences would likely conflict with the 

principles of freedom of speech and personal liberty 

that lie at the heart of the American system of 

                                                            
161 See ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 403 

(Harvey C. Mansfield & Delba Winthrop trans., The University of 

Chicago Press 2002) (1840).  
162 See supra Sections II-VI. 
163 Id. 
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government.164 While in the throes of trepidation, it 

can be tempting to utilize the power of the state to 

halt a disturbing phenomenon, the social 

consequences of doing so might prove regrettable.165 

Episodes like the 2016 clown hysteria may be an 

inevitability that society has no means of 

preventing.166 However, it remains no laughing 

matter.167  

                                                            
164 Id. 
165 Id. 
166 Id. 
167 Id. 
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I. INTRODUCTION 

Human Rights is one of the most debated topics 

in the world; and violating these rights can 

sometimes endanger peace and security of the world, 

such as the grave human rights violations by the 

Muammar Gaddafi government in 2011 through the 

Libyan Civil War, which resulted in the engagement 

of United Nations (the “UN”) Security Council.1 

Violation of human rights may be a wrongful act by 

                                                            
1 Ryan Timothy Jacobs, A History of Conflict and International 

Intervention in Libya, 6 GLOBAL SECURITY STUDIES 1, 1-3 (2015). 
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the State, even though it does not threaten world 

peace or security within any nation; for example, 

deprivation of nationality to more than 330 

individuals, including leading Shiite cleric Sheikh 

Isa Qassim by the Bahraini government.2 

Sometimes, also, a government may not have a direct 

or indirect role through support and control in human 

rights violation; for instance, prostitution has been 

banned by the UN Convention on the Elimination of 

All Forms of Discrimination Against Women.3 Many 

countries, such as Russia, have labeled prostitution 

as an illegal activity through legislation, but this 

deviance has not been stopped in these countries.4 

Such actions also may include the genocide of 

Yazidis by the Islamic State of Iraq and the Levant 

(“ISIL”) in 2014 during the take-over in Northern 

                                                            
2 Institute for Rights and Democracy, Article 19 and the Bahrain 

Institute for Rights and Democracy (BIRD) Joint Submission for the 

UPR of Bahrain, 9-10 (2016), available at 

https://www.article19.org/data/files/medialibrary/38515/A19-&-

BIRD-Joint-Submission-to-UPR-of-Bahrain.pdf. 
3 Grégoire Théry, PROSTITUTION UNDER INTERNATIONAL HUMAN 

RIGHTS LAW: AN ANALYSIS OF STATES’ OBLIGATIONS AND THE BEST 

WAYS TO IMPLEMENT THEM (2016), at 4. 
4 Ivakhnyuk Ivakhnyuk and Vladimir Iontsev, Human Trafficking: 

Russia, CARIM East Project, Note 13/55, 3-4 (2013). 
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Iraq, which led to the killing of at least 5,000 Yazidi 

civilians.5 The grave violation of human rights by 

ISIL has endangered global security, but one is not 

able to invoke the responsibility of the Iraqi 

government since Baghdad has lost its control over 

the fallen parts of the country.6 Furthermore, 

according to available documents, there is no link 

between the Iraqi government and ISIL to prove that 

the government supports or had control over  this 

terrorist group.7 

Therefore, it is important to clarify whether the 

obligation of states in enforcing human rights rules 

originates merely from an ethical obligation or from 

a contractual and an erga omnes obligation.8 

Undoubtedly, any comments made by a State or 

international community on the human rights record 

of another State could be called an intervention in 

                                                            
5 The UN Human Rights Council, “They Came to Destroy:” ISIS 

Crimes Against the Yazidis, A/HRC/32/CRP.2 (2016). 
6 Id. 
7 The UN Security Council, Report of the Secretary-General on the 

threat posed by ISIL (Da’esh) to international peace and security and 

the range of United Nations efforts in support of Member States in 

countering the threat (2016). S/2016/92. 
8 Id. 
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internal affairs, which international law and the 

United Nations Charter have been banned; 9 and it 

could be a violation of international law. As stated in 

Section 7 of Article 2 of the United Nations Charter:   

Nothing contained in the present 

Charter shall authorize the United 

Nations to intervene in matters that 

are essentially within the domestic 

jurisdiction of any State or shall 

require the Members to submit such 

matters to settlement under the 

present Charter; but this principle 

shall not prejudice the application of 

enforcement measures under Chapter 

V.10 

Inappropriately addressing this issue has caused 

disputes over whether UN General Assembly’s 

Human Rights Resolutions against one country or 

official comments against human rights situation in 

another country is according to UN goals or beyond 

its authority.11 

                                                            
9 United Nations, Charter of the United Nations, 24 October 1945, 1 

UNTS XVI. 
10 Id. 
11 Id. 
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Complications arise when under Section 3 of 

Article 1 of the UN Charter12 promoting human 

rights is recognized as a UN goal:  

To achieve international co-operation 

in solving international problems of 

an economic, social, cultural, or 

humanitarian character, and in 

promoting and encouraging respect 

for human rights and for fundamental 

freedoms for all without distinction as 

to race, sex, language, or religion.13 

In addition, the second part of Section 1 of Article 

13,14 in describing duties of the General Assembly in 

accordance with goals of the Charter, mentions 

helping to accomplish human rights, a task of the 

General Assembly.15 The purpose is to promote 

“international co-operation in the economic, social, 

cultural, educational, and health fields, an assisting 

in the realization of human rights and fundamental 

freedoms for all without distinction as to race, sex, 

                                                            
12 Id. 
13 Id. 
14 Id. 
15 United Nations, Charter of the United Nations, 1 UNTS XVI, 

October 24, 1945. 
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language, or religion.”16 Therefore, it is important to 

clarify the limits of the authority of UN and global 

States in accomplishing human rights in other 

countries to prevent political use of human rights 

issues as pressure against States defying an existing 

world order.17 This research describes decisions 

made by international legal tribunals and UN Draft 

Articles on Responsibility of States for 

Internationally Wrongful Acts18 to meet the need so 

that, firstly, the obligation of States in human rights 

is explicated, and secondly, the possibility of 

claiming responsibility against them is made clear.19 

II. PRECEDENCE 

Some research shows that although Article 34 of 

the International Court of Justice (ICJ)20 only 

recognizes the right of countries to litigate in court, 

                                                            
16 Id. 
17 Id. 
18 International Law Commission, Draft Articles on Responsibility of 

States for Internationally Wrongful Acts, Supplement No. 10 

(A/56/10), chp.IV.E.1, November 2001. 
19 Id. 
20 United Nations, Statute of the International Court of Justice, April 

18, 1946. 
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and the court’s decisions have generally included 

human rights in international law and have caused 

the spread of human rights.21 Therefore, some ICJ 

decisions have addressed human rights issues 

alongside other subjects. Based on Article 38.1 of the 

Statute of ICJ, court rulings are recognized as 

sources of international law and are binding for 

countries.22 

Sufficient international legal rules may exist to 

refer the issue to court.23 One instance affected 

Rohingya Muslims in Myanmar.24 Rohingya 

Muslims are an ethnic and religious minority in 

Myanmar, who have suffered from wide spread 

discrimination and lack of access to many of their 

own human rights, such as the right to citizenship, 

health, education, life, security, and liberty; they are 

under constant threat.25 Since a request for advisory 

                                                            
21 Id. 
22 Eva Rieter, International human rights law and the International 

Court of Justice, 22-3 (2014), available at 

http://ssrn.com/abstract=2393651. 
23 Id. 
24 Id. 
25 The UN Human Rights Council, Situation of Human Rights of 

Rohingya Muslims and Other Minorities in Myanmar, A/HRC/32/18 

(2016). 
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opinions from the ICJ by any State or by the UN 

secretary general would be possible on the situation 

facing Rohingya Muslims in Myanmar and concerns 

over human rights violation against them, ICJ could 

have capacity to address this issue.26 In addition, 

acceptance of many human rights conventions by the 

global community has made some rules in this area 

accepted as conventional international rules and 

binding.27  

The hypothesis that the author is seeking to prove 

indicates that States are obligated to abide by human 

rights under international law.28 International 

documents, international law, and decisions of 

international tribunals demonstrate that integrity and 

authenticity of terms used in legal documents and 

related decisions make it possible for scholars, 

politicians, and members of the justice system to 

analyze and participate in the political process.29 

 

                                                            
26 Id. 
27 Lee J. F. Deppermann, Increasing the ICJ's Influence as a Court of 

Human Rights: The Muslim Rohingya as a Case Study, 14 CHICAGO 

JOURNAL OF INTERNATIONAL LAW 291 (2013). 
28 Id. 
29 Id. 
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III. STUDY OF THE RESPONSIBILITY OF 

STATES TOWARD HUMAN RIGHTS 

BASED ON RULING OF INTERNATIONAL 

COURT OF JUSTICE AND THE UN DRAFT 

ARTICLES ON RESPONSIBILITY OF 

STATES FOR INTERNATIONALLY 

WRONGFUL ACTS 

In 2001, the UN International Law Commission 

drafted the Articles on Responsibility of the States 

for internationally wrongful acts.30  Based on Article 

1 of the draft:31 “Every internationally wrongful act 

of a State entails the international responsibility of 

that State.”32 This violation may include one or 

several acts, an omission, or a combination of an act 

and an omission.33 This commentary emphasizes that 

violation of affirmative or privative obligations of 

States will hold them responsible, no matter if the 

violation is an act taken or not taken or a combination 

of the two.34 

                                                            
30 International Law Commission, op. cit. 
31 Id. 
32 Id. 
33 Id. 
34 Id. 
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In fact, the violation of an obligation entails 

international responsibility regardless of its origin.35 

In other words, one cannot distinguish between 

conventional or unconventional obligations.36 The 

Rainbow Warrior37 case in the arbitration tribunal, 

Corfu Channel,38and Military and Paramilitary 

Activities in and against Nicaragua39 cases in the ICJ 

addressed this conclusion. Generally, Rainbow 

Warrior was a dispute between New Zealand and 

France.40 On July 10, 1985, the French military 

security service sank the Greenpeace ship Rainbow 

Warrior through an undercover operation in the port 

of Auckland in New Zealand.41 Finally, France 

admitted its responsibility for the breach of 

international law.42 The Corfu Channel case, 

                                                            
35 Id. 
36 Id. 
37 Rainbow Warrior (New Zealand/France) R.I.A.A., vol. XX, p. 217 

(1990). 
38 Corfu Channel, Meritis, I.C.J Reports 1949, p. 4, at p. 23. 
39 Military and Paramilitary Activities in and against Nicaragua, 

Merits, I.C.J. Reports 1986, p.14, at pp. 142, para. 283, 149, para. 

292. 
40 Rainbow Warrior (New Zealand/France) R.I.A.A., vol. XX, p. 217 

(1990). 
41 Id. 
42 Id. 
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however was a dispute between the United Kingdom 

and Albania at the ICJ over the damages to two 

British ships and a large number of deaths in the 

Corfu Channel in 1946 through a direct or indirect 

encounter with Albania.43 Following the incidents, 

the UK brought suit in the ICJ, and the Court found 

Albania responsible for them; and awarded the UK 

£843,947.44 In addition, the Military and 

Paramilitary Activities in and against Nicaragua 

case was a dispute between Nicaragua and the United 

States over the military and paramilitary activities of 

Contras militant in Nicaragua, who were under 

support of the U.S. government.45 Nicaragua brought 

the suit in the ICJ in 1986, and the Court awarded 

reparation to Nicaragua and found the United States 

to be responsible for violating international law.46 

Article 2 of UN draft on Responsibility of 

States47 recognizes an element for international 

                                                            
43 Corfu Channel, Meritis, I.C.J Reports 1949, p. 4, at p. 23. 
44 Id. 
45 Military and Paramilitary Activities in and against Nicaragua, 

Merits, I.C.J. Reports 1986, p.14, at pp. 142, para. 283, 149, para. 

292. 
46 Id. 
47 International Law Commission, op. cit. 
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responsibility that is considered to be a “breach of an 

international obligation of the State.”48 Needless to 

say, treaties, conventions, and all agreements on 

human rights to which a State joins and makes itself 

obligated are binding;49 and violations of these 

obligations might have consequences for States.50 

However, even if a State has not joined any human 

rights treaty or convention, it will not entail that the 

State does not hold any responsibility for human 

rights.51 

The first and third Articles of the UN charter52 

State, respectively: 

(1) To maintain international peace 

and security, and to that end: to take 

effective collective measures for the 

prevention and removal of threats to 

the peace, and for the suppression of 

acts of aggression or other breaches 

of the peace, and to bring about by 

peaceful means, and in conformity 

with the principles of justice and 

international law, adjustment or 

                                                            
48 Id. 
49 Id. 
50 Id. 
51 Id. 
52 United Nations, op. cit. 



Vol. 13, 2017 
LSD Journal 

130 

  

Ehterami 

settlement of international disputes or 

situations which might lead to a 

breach of the peace;53 

 

(3) To achieve international co-

operation in solving international 

problems of an economic, social, 

cultural, or humanitarian character, 

and in promoting and encouraging 

respect for human rights and for 

fundamental freedoms for all without 

distinction as to race, sex, language, 

or religion.54 

Therefore, respecting human rights and principal 

liberties for all people similar to the problem of 

international peace and security are part of the 

charter’s goals.55 Members of the UN Charter are 

obligated and committed to the goals of the charter 

based on Article Two56 and arrangements 

thereunder. 

Also, Section 5 of first chapter of the Vienna 

Declaration of Human Rights and Programme of 

                                                            
53 Id. 
54 Id. 
55 Id. 
56 Id. 
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Action57 (VDPA) States: “All human rights are 

universal, indivisible and interdependent and 

interrelated.”58 

This declaration was ratified following the World 

Conference on Human Rights in June 1993.59 The 

VDPA clearly states that the obligation of States, and 

particularly members of the UN to follow human 

rights include all rules and laws on this field.60 

However, some lawyers may believe that States’ 

international responsibility is limited to cases related 

to other States or the global community as a whole,61 

since in terms of States’ international responsibility, 

the violating State lies on one side and the injured 

State lies on the other.62 While for violations of 

human rights, no injured State exists on either side.63 

Therefore, on one side of the violation of human 

rights is citizens and nationals of the same State 

                                                            
57 UN General Assembly, Vienna Declaration and Programme of 

Action, A/CONF.157/23 (July 12, 1993). 
58 Id. 
59 Id. 
60 Id. 
61 Id. 
62 Id. 
63 UN General Assembly, Vienna Declaration and Programme of 

Action, A/CONF.157/23 (July 12, 1993). 
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opposed to the other side and the people affected by 

the other side; and State relationships block 

formation of international responsibility.64 

Nonetheless, it cannot be acceptable because States 

have territorial authority based on the principle of 

sovereignty, and the new world approach to 

sovereignty is equivalent to territorial 

responsibility.65 Therefore, member States of the UN 

are responsible for enforcing human rights.66 

On the other hand, it can be claimed that Section 

7 of Article 2 of the UN charter,67 which emphasizes 

non-intervention in internal affairs of States, stops 

the UN and other nations from monitoring human 

rights issues within sovereign States.68 The ICJ has 

responded to this viewpoint in an advisory opinion of 

the case Legal Consequences for States of the 

Continued Presence of South Africa in Namibia.69 

                                                            
64 Id. 
65 International Commission on Intervention and State Sovereignty, 

The Responsibility to Protect (Canada 2001). 12-3.  
66 Id. 
67 United Nations, op. cit. 
68 Id. 
69 Legal Consequences for States of the Continued Presence of South 

Africa in Namibia (South West Africa) notwithstanding Security 
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Following occupation of Namibia by South Africa, 

the United Nations issued a resolution and outlawed 

occupation.70 After the ignorance of South Africa 

toward the UN General Assembly’s resolution, the 

UN Security Council requested an advisory opinion 

from the International Court of Justice on the 

following questions: “What are the legal 

consequences for States of the continued presence of 

South Africa in Namibia, notwithstanding Security 

Council resolution 276 (1970)?”71 The court 

condemned South Africa for violating the principle 

of non-discrimination and contents of the charter 

regarding respect for human rights and principal 

liberties.72 Therefore, human rights and principal 

liberties are not issues over which monitoring 

contradicts the principle of territorial sovereignty.73 

In addition, Articles 1, 13, 55, 62, 68, and 76 of the 

                                                            
Council Resolution 276 (1970), Advisory Opinion, I.C.J. Reports, 16 

(1971). 
70 Id. 
71 Id. 
72 Id. 
73 Id. 
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UN charter74 have specified the struggle to spread the 

human rights as part of UN duties. 

Furthermore, as stated by the ICJ in the 

Barcelona Traction75 case, if principal rights and 

erga omnes norms are violated, then each State 

according to its membership in the international 

community has a right to support these principal 

rights, including during problems such as torture and 

racial discrimination, and can take action against the 

violating State.76 Therefore, a responsible 

relationship will be formed between the human rights 

violating State and all other States; and thus, the 

injured States, which are all States based on the ICJ 

decisions, may invoke the responsibility of the 

human rights violator.77 

According to Article 42 of the UN draft on 

Responsibility of States,78 “a State is entitled as an 

                                                            
74 United Nations, op. cit. (English version) 
75 Barcelona Traction, Light and Power Company, Limited, Second 

Phase, I.C.J. Reports 1970, p. 3, at 32-3. 
76 Id. 
77 Id. 
78 International Law Commission, op. cit. 



Vol. 13, 2017 
LSD Journal 

135 

  

Ehterami 

injured State to invoke the responsibility of another 

State if the obligation breached is owed to”:  

A group of States including that State, 

or the international community as a 

whole, and the breach of the 

obligation: 

i. Specially affects that State; or 

ii. Is of such a character as 

radically to change the position of all 

the other States to which the 

obligation is owed with respect to the 

further performance of the 

obligation.79 

Also, Article 46 of the draft80 about the plurality of 

injured States on fulfillment of a single violating act 

that can be highlighted by the human rights violation 

explains: 

Where several States are injured by 

the same internationally wrongful act, 

each injured State may separately 

invoke the responsibility of the State 

that has committed the internationally 

wrongful act.81 

                                                            
79 Id. 
80 Id. 
81 Id. 
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Undoubtedly, grave violations of human rights 

will create international State responsibility, which is 

evident in the ICJ ruling on Barcelona Traction case 

and Article 42 of the UN draft82 on Responsibility of 

States. Other States have the right to invoke the 

responsibility of the violating State.83 

It should be noted that the international 

responsibility of a State toward human rights 

includes providing security, healthcare, education, 

economic and social facilities, and vital 

infrastructures, such as public transportation, etc.84 

One may hardly find a State today that can or will 

abide fully by all human rights principles.85 For 

instance, according to Article 6 of the UN 

Convention on the Elimination of All Forms of 

Discrimination against Women, prostitution has 

been banned86 and the State parties of the Convention 

                                                            
82 Id. 
83 Id. 
84 See Grégoire Théry, PROSTITUTION UNDER INTERNATIONAL HUMAN 

RIGHTS LAW: AN ANALYSIS OF STATES’ OBLIGATIONS AND THE BEST 

WAYS TO IMPLEMENT THEM (2016). 
85 Id. 
86 UN General Assembly, Convention on the Elimination of All 

Forms of Discrimination Against Women, 1249 United Nations, 

Treaty Series 12 (December 18 1979), at Art. 6.  
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should implement it. The Article says, “States Parties 

shall take all appropriate measures, including 

legislation, to suppress all forms of traffic in women 

and exploitation of prostitution of women.”87 

Among the State parties of the convention, the 

Russian government has made prostitution illegal.88 

Yet, human trafficking and illegal prostitution is one 

of important problems and challenges for Russia.89 

In contrast, other States, such as Germany in 2002, 

have legalized prostitution in order to improve the 

legal position and social situation of prostitutes.90 

Since 1999, Sweden has opened a third way—

criminalizing the purchase of sexual services without 

prohibiting prostitution; Swedish lawmakers believe 

that prostitutes are victims of male violence against 

                                                            
87 Id. 
88 See Grégoire Théry, PROSTITUTION UNDER INTERNATIONAL HUMAN 

RIGHTS LAW: AN ANALYSIS OF STATES’ OBLIGATIONS AND THE BEST 

WAYS TO IMPLEMENT THEM (2016). 
89 Ivakhnyuk & Iontsev, op. cit. at 3-4. 
90 Barbara Kavemann & Heike Rabe, The Act Regulating the Legal 

Situation of Prostitutes-Implementation, Impact, Current 

Development (2007). Available at www.cahrv.uni-

osnabrueck.de/reddot/BroschuereProstGenglisch.pdf 
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women, and such women are not responsible for 

prostitution.91 

Any struggle to obligate a State to enforce all 

rules and laws in this field may not only fail to help 

spread human rights, because no State is willing or 

has ability to assume such a function, but States also 

may fail to fulfill their responsibility and draw an 

international reaction.92 Accordingly, world States 

would be able to intervene in each other’s domestic 

affairs following any violation against human rights 

or failure to enforce all rules in this field by other 

States.93 

Article 55 of the UN draft94 draws a solution for 

the above issue. Under this Article:    

These Articles do not apply where 

and to the extent that the conditions 

for the existence of an internationally 

wrongful act or the content or 

implementation of the international 

                                                            
91 Laura Bernett & Lyne Casavant, Prostitution: A Review of 

Legislation in Selected Countries, Legal and Social Affairs Division 

Parliamentary Information and Research Service, 12-14 (2011).  
92 Infra note. 
93 Id. 
94 International Law Commission, op. cit. 
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responsibility of a State are governed 

by special rules of international law.95 

The Article has limited the possibility of invoking 

international responsibility of States toward 

breaching human rights obligations. Accordingly, 

until signatory States of a human rights convention 

have the right to benefit and the rights to reserve and 

interpret, in order to reduce obligating power of that 

convention, the possibility to invoke the 

responsibility of the States is limited.96 

Therefore, the obligation of States for enforcing 

most human rights rules lacks the quality to be 

absolute; and obligation of States towards them is 

relative and depends on the authority of each State to 

abide by them.97 In spite of that, grave or systematic 

violations of human rights are excluded from this 

rule.98 States are obligated to avoid committing grave 

violation of human rights, which can have 

consequences for them.99 Violation of erga omnes in 

                                                            
95 Id. 
96 Id. 
97 Id. 
98 Id. 
99 Id. 
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the domain of human rights might be translated into 

violating international peace and security, and the 

Security Council can take action against it under 

Chapter 7 of the UN charter such as imposing 

sanctions against a violator State.100 

An example is that the Security Council has taken 

action in regards to Libya.101 Following the civil war 

in Libya in 2011, the UN Security Council issued two 

binding resolutions, in both 1970102 and 1973,103 

under Chapter 7 of the UN Charter.104 Both 

resolutions take punitive action against the Libyan 

State and demand it to allow visits by international 

monitors to Libya in order to prepare reports.105 In 

addition, the Libyan State was obligated to fulfill all 

of its commitments to international law, including 

                                                            
100 United Nations, op. cit. 
101 Ryan Timothy Jacobs, A History of Conflict and International 

Intervention in Libya, 6 GLOBAL SECURITY STUDIES 1, 1-3 (2015). 
102 UN Security Council, Security Council resolution 1970 (2011) [on 

establishment of a Security Council Committee to monitor 

implementation of the arms embargo against the Libyan Arab 

Jamahiriya], 26 February 2011, S/RES/1970 (2011). 
103 UN Security Council, Security Council resolution 1973 (2011) [on 

the situation in the Libyan Arab Jamahiriya], 17 March 2011, 

S/RES/1973 (2011). 
104 United Nations, op. cit. 
105 Id. 
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human rights, through such resolutions.106 However, 

the Libyan State’s failure to comply with the 

resolutions led to military intervention of a group of 

countries as permitted by Resolution 1703, which 

caused an overthrow of the Muammar Gaddafi 

regime.107 The Resolutions, ratified based on the UN 

doctrine of the Responsibility to Protect, express a 

new approach toward the concept of sovereignty.108 

Based on the mentioned doctrine, the concept of 

sovereignty prior to being defined by governance and 

control must be identified with responsibility; and 

therefore, if a State is not willing or able to fulfill its 

responsibilities correctly, then its functions and 

responsibilities should be delegated to the global 

community.109 Therefore, in the case of an erga 

omnes human rights violation, in an attempt to stop 

UN and global community intervention in its internal 

affairs, a State will not be able to invoke Section 7 of 

                                                            
106 Id. 
107 Id. 
108 Simon Adams, Libya and the Responsibility to Protect (2012). 

Occasional Paper Series, No. 3. p. 3.  
109 Id. 
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Article 1 of the UN Charter110 and Article 55 of the 

UN draft on Responsibility of States.111 

It can be concluded, despite the fact that States 

are obligated to human rights, only a few actions, 

such as grave and systematic violations of human 

rights that violate peace and security of the world, 

including genocide, war crimes, racial segregation, 

and crimes against humanity, can justify any 

response from the global community. Other human 

rights such as welfare, social, and cultural rights can 

be binding only when a State has taken an obligation 

to enforce them and can make it responsible. 

However, the tendency of the global community and 

international law to better identify human rights 

principles as erga omnes cannot be ignored. For 

example, the UN Human Rights Commission’s 

General Comment No. 3 on Article 2 of International 

Covenant on Civil and Political Rights generally 

leaves human rights obligations “to the States parties 

concerned to choose their method of implementation 

                                                            
110 United Nations, op. cit. 
111 Parvin Dadandish, Developments in Libya and Doctorine of 

Responsibility to Protect, 21 RAHBORD JOURNAL 169-92 (2012). 



Vol. 13, 2017 
LSD Journal 

143 

  

Ehterami 

in their territories within the framework set out in 

that Article.”112 However, the General Comment No. 

31113 of the Commission in 2004 that substituted the 

previous general comment lacks flexibility. 

Therefore, this change indicates international 

development of human rights principles from soft 

law to hard law. 

IV. FINDINGS 

Based on the UN charter,114 the ICJ ruling on 

Barcelona Traction115 case, and Security Council 

Resolutions 1700116 and 1703,117 States are obligated 

and responsible for enforcing human rights. These 

                                                            
112 UN Human Rights Committee (HRC), CCPR General Comment 

No. 3: Article 2 (Implementation at the National Level), July 29, 

1981. 
113 UN Human Rights Committee (HRC), General comment no. 31 

[80], The Nature of the General Legal Obligation Imposed on States 

Parties to the Covenant, CCPR/C/21/Rev.1/Add.13, May 26, 2004. 
114 United Nations, op. cit. 
115 Barcelona Traction, Light and Power Company, Limited, Second 

Phase, I.C.J. Reports 1970, p. 3, at p. 32, para. 33. 
116 UN Security Council, Security Council resolution 1970 (2011) [on 

establishment of a Security Council Committee to monitor 

implementation of the arms embargo against the Libyan Arab 

Jamahiriya] , 26 February 2011, S/RES/1970 (2011). 
117 UN Security Council, Security Council resolution 1973 (2011) [on 

the situation in the Libyan Arab Jamahiriya], 17 March 2011, 

S/RES/1973 (2011). 
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resolutions, the UN charter, tribunal affirmation in 

Rainbow Barrier118 arbitration case, and the UN 

draft on Responsibility of States pose the UN and 

global community in the position to react to human 

rights violations by States. 

V. CONCLUSION 

In discussing the domain and quality of States’ 

obligations to enforce human rights, all erga omnes 

obligations of States to human rights principles, such 

as prohibition of torture, genocide, and slavery are 

absolutely binding.119 Therefore, global reactions 

may follow. However, the responsibility of States 

toward other human rights principles depends on the 

will of that State in abiding by specific human rights 

obligations. Therefore, members of the European 

Union, because of voluntary acceptance of the 

                                                            
118 Rainbow Warrior (New Zealand/France) R.I.A.A., vol. XX, p. 217 

(1990). 
119 Christian J. Tams, Enforcing Obligations Erga Omnes in 

International Law, Cambridge University Press, 306-311 (2005). 
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European Convention on Human Rights,120 and in 

particular, Protocol 6,121 are obligated to abolish 

capital punishment in their countries. The violation 

of this obligation by any member of the Convention 

can have international consequences for that State.122 

Moreover, acceptance of a human rights convention 

cannot impose an obligation on a State, whether 

because some Articles of the convention are non-

binding or because the right to reserve and to 

interpret the convention enables the joining States to 

free them partially from the load of some obligations. 

For example, countries such as China, Saudi Arabia, 

and United States have not approved the obligation 

to end capital punishment. Therefore, regarding 

recent rules of human rights, any behavior from 

authorized State officials or international 

organizations against a human rights situation of 

another State, including through sanctioning and 

                                                            
120 Council of Europe, European Convention for the Protection of 

Human Rights and Fundamental Freedoms, as amended by Protocols 

Nos. 11 and 14, 4 November 1950, ETS 5. 
121 Council of Europe, Protocol 6 to the European Convention for the 

Protection of Human Rights and Fundamental Freedoms concerning 

the Abolition of Death Penalty, 28 April 1983, ETS 114. 
122 Id. 
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condemning a human rights situation by a resolution, 

are invalid under international law and is an 

intervention into domestic affairs of a State. 

When a State is not obligated to something or this 

obligation does not originate from a binding rule 

such as erga omnes obligations or a binding UN 

Security Council resolution, that State is not 

accordingly responsible. Therefore, failure to 

enforce specific human rights norms to which a State 

is not obligated will not be a breach of obligation or 

a violation toward the international community and 

no responsible relationship will form between that 

State and the global community. Under such 

conditions, the global community will not have the 

right to invoke the responsibility of the State for 

violations of human rights obligation and take action 

against that State or intervene in its internal affairs.   
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THE JUVENILE JUSTICE AND 

DELINQUENCY PREVENTION ACT’S 

CONTEMPT PROVISION: TIME TO 

AMEND 

Max Schmitz 

 

I. INTRODUCTION 

Adolescents are at a unique stage of biological 

development that compromises their ability to make 

the same rational decisions that are expected of 

adults.1 Despite the scientific and legal recognition 

of adolescent’s diminished decision making 

capabilities,2 3 many of these children are sent to out 

of home placements for relatively minor offenses.4  

                                                            
1 Kerstin Konrad, Christin Firk, & Peter Uhlhaas, Brain Development 

During Adolescence Neuroscientific Insights Into This 

Developmental Period, 110 DTSCH ARZTEBL INT. 425-431 (2013), 

available at 

http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3705203/. 
2 Id. 
3 See, e.g., Roper v. Simmons, 543 U.S. 551, 569 (2005). 
4 National Center for Juvenile Justice, JUVENILE COURT STATISTICS 80 

(2013), estimating that the court system placed 3,800 status offending 

youth in out-of-home facilities in 2013. 

http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3705203/
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Specifically, children may be punished and, 

under certain circumstances, removed from their 

homes for committing “status offenses,” which are 

offenses that are only punishable due to the 

offender’s status as a juvenile.5 Juvenile status 

offenses include truancy, running-away from home, 

being ungovernable or incorrigible, violating curfew, 

and alcohol possession or consumption.6 

Repeat offenders create a serious conundrum for 

the system.7 A juvenile who repeatedly commits 

status offenses may create stress and frustration for 

the juvenile’s family and others invested in the 

juvenile’s life.8 Repeat status offenders may create 

similar headaches for the educational and legal 

systems and consume their valuable time and 

resources.9 Residential placement is often a 

traumatic experience for a juvenile and places the 

                                                            
5 Id at 65.  
6 Id.  
7 Models for Change Juvenile Diversion Workgroup, Juvenile 

Diversion Guidebook 12 (2011). 
8 James Lehman, Running Away Part 1: Why Kids Do It and How to 

Stop Them, Empowering Parents, 

https://www.empoweringparents.com/article/running-away-part-i-

why-kids-do-it-and-how-to-stop-them/#. 
9 Models for Change Juvenile Diversion Workgroup, at 12. 
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child at risk for a multitude of negative effects.10 

Depriving a child of freedom and forcing the child to 

vacate his or her home is a substantial infringement 

on a child’s life. 11 

With these concerns in mind, in 1974, Congress 

enacted the Juvenile Justice and Delinquency 

Prevention Act (hereafter, the “JJDPA” or the 

“Act”), in part, to curb the routine placement of 

status-offending youth in residential facilities.12 

Under the Act, states must develop policies that 

comply with the Act’s requirements in order to 

receive a formula grant.13 The Act provides that 

states must use at least 75% of its federal funding for: 

(1) community-based alternatives to incarceration 

and institutionalization; (2) comprehensive juvenile 

justice and delinquency programs; (3) educational 

programs and support services for juveniles; (4) 

                                                            
10 Yael Zakai Cannon, There’s No Place Like Home: Realizing the 

Vision of Community-Based Mental Health Treatment for Children, 

61 DEPAUL L. REV., 1049, 1058 (2012). 
11 Patricia Arthur & Regina Waugh, Status Offenses and the Juvenile 

Justice and Delinquency Prevention Act: The Exception that 

Swallowed the Rule, 7 Seattle J. for Soc. Just. 555, 557-558 (2009). 
12 42 USC § 5633. 
13 42 USC § 5633(a). 
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expanding the use of probation officers “particularly 

for the purpose of permitting nonviolent juvenile 

offenders (including status offenders) to remain at 

home”; (5) deterrence programs; and many other 

programs and services for juveniles and their 

families.14 However, under the Act, states may place 

status-offending youth in residential facilities for 

violating a court order that prohibits the child from 

committing the status offense.15 In effect, only the 

method of residential placement has changed: the 

court must first order the child not to commit the 

status offense, then a subsequent violation confers 

power on the court to order residential placement.16 

Under this provision, many youth who commit status 

offenses are still sent to out-of-home placements.17 

The contempt provision is hotly debated and the 

effectiveness and fairness of the provision has 

received attention from national news sources.18 

                                                            
14 42 USC § 5633(a)(9).  
15 42 USC § 5633(a)(11)(A)(ii). 
16 Id. 
17 National Center for Juvenile Justice, Juvenile Court Statistics 80 

(2013). 
18 See Molly Knefel, Five Offenses that Can Land Kids (but Not 

Adults) in Jail, ROLLING STONE, March 24, 2014, 
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Considering the adverse effects of residential 

placement and the relatively minor nature of status 

offenses, the JJDPA should be amended to: (1) 

require states to implement diversion programs prior 

to filing a petition for a status offense; and (2) 

eliminate the contempt provision in order to curb 

juvenile status offenders’ placement in residential 

facilities.19 Section II analyzes the legal background 

for this problem. Section III discusses adolescent 

physiological development in order to establish the 

importance of legal recognition of behavioral and 

biological immaturity of adolescents, further 

discussed in Section IV. Section V analyzes the 

negative effects of residential placement; and, 

finally, Section VI advocates for courts to implement 

a valid court order provision. The Article's final two 

sections make recommendations and draw 

conclusions. 

  

                                                            
http://www.rollingstone.com/politics/news/five-offenses-that-can-

land-kids-but-not-adults-in-jail-20140324. 
19 Cannon, supra, at 1058. 

http://www.rollingstone.com/politics/news/five-offenses-that-can-land-kids-but-not-adults-in-jail-20140324
http://www.rollingstone.com/politics/news/five-offenses-that-can-land-kids-but-not-adults-in-jail-20140324
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II. LEGAL BACKGROUND 

Status offense legislation prohibits conduct that 

would otherwise be legal but-for the offender’s 

juvenile status.20 Common status offenses include 

truancy, running-away from home, ungovernability 

or incorrigibility, curfew violations, and alcohol 

possession or consumption.21  

In the 1960’s, many juvenile advocates were 

concerned about the judicial system’s approach to 

status offenses.22 In 1967, the President’s 

Commission on Law Enforcement and the 

Administration of Justice released the Task Force 

Report on Juvenile Delinquency.23 The Report 

concluded that many juvenile status offenders were 

in jails and detention facilities, and it recommended 

that lawmakers take action to remove the status 

offenders from these facilities and confer 

                                                            
20 National Center for Juvenile Justice, Juvenile Court Statistics 65 

(2013). 
21 Id. 
22 Claire Shubik & Jessica Kendall, Rethinking Juvenile Status 

Offense Laws: Considerations for Congressional Review of the 

Juvenile Justice and Delinquency Prevention Act, 45 FAM. CT. REV. 

384, 385 (2007). 
23 Id. 
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responsibility for the offenders to families and 

community organizations.24 

In 1974, Congress recognized the deficiencies in 

residential placement and passed the JJDPA.25 The 

Act required states to remove status offenders from 

secure detention facilities and develop treatment, 

prevention, and other programs to aid juvenile status 

offenders.26 However, the Act did not preclude states 

from placing juvenile status offenders in detention 

facilities for violating a court order related to the 

status offense; thus, under the JJDPA, courts retained 

power to place juveniles out of their homes for status 

offense violations, as long as the commission of the 

status offense was in violation of a court order.27  

III. ADOLESCENT PHYSIOLOGICAL 

DEVELOPMENT 

Prior to, and often beyond, when an adolescent 

reaches the age of majority (which varies state-by-

                                                            
24 Id. 
25 42 USC § 5633. 
26 Id. 
27 42 USC § 5633(a)(11)(A)(ii). 
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state), his or her body undergoes significant 

biological development; for example, a child may 

grow taller, develop muscle, and grow towards 

sexual maturity.28 During this period of 

development, a child’s brain is also undergoing 

significant change.29 

Adolescents’ brain structure and development 

differs from adults’ brain structure in several 

important ways; one area of particular importance is 

the prefrontal cortex.30 The prefrontal cortex is the 

area of the brain that serves higher cognitive 

functions, such as “behavioral control, planning, and 

assessing the risk of decisions.”31 Research shows 

that this center of higher cognitive functions may not 

reach full development until an individual reaches 

her or his mid-twenties.32 Although human behavior 

is complex and research on the topic continues, there 

is “fairly widespread agreement that adolescents take 

                                                            
28 Medline Plus, Puberty, November 1, 2016, 

https://medlineplus.gov/puberty.html.  
29 Konrad, supra, at 425-431.  
30 Id. 
31 Id. 
32 Id. 

https://medlineplus.gov/puberty.html
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more risks at least partly because they have an 

immature frontal cortex, because this is the area of 

the brain that takes a second look at something and 

reasons about a particular behavior.”33 

IV. LEGAL RECOGNITION OF BEHAVIORAL 

AND BIOLOGICAL IMMATURITY OF 

ADOLESCENTS 

Science is not the only field that recognizes the 

role of biological development on behavior.34 The 

United States’ courts, including the United States 

Supreme Court, have recognized adolescent’s 

biological immaturity in making key policy 

decisions.35 For example, in Roper v. Simmons, the 

U.S. Supreme Court abolished the death penalty for 

juvenile offenders, in part, due to the behavioral and 

biological immaturity of juveniles.36 The Court 

                                                            
33 Sarah Spinks, Adolescent Brains are Works in Progress, PBS, 

http://www.pbs.org/wgbh/pages/frontline/shows/teenbrain/work/adol

escent.html. 
34 See, e.g., Roper v. Simmons, 543 U.S. 551, 569 (2005), abolishing 

the death penalty for juvenile offenders 
35 Id; Carmen M. Cusack, Kent Make-Up Their Minds: Juveniles, 

Mental Illness, and the Need for Continued Implementation of 

Therapeutic Justice within the Juvenile Justice and Criminal Justice 

Systems, 22 AM. U. J. GENDER, SOC. POL'Y & L. 149 (2013). 
36 Id. 
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named three key reasons why “juvenile offenders 

cannot . . . be classified among the worst 

offenders.”37 

First, adolescents engage in more reckless 

behaviors than adults.38The Court explained that: 

[A]s any parent knows and as the 

scientific and sociological studies . . . 

tend to confirm, ‘a lack of maturity 

and an underdeveloped sense of 

responsibility are found in youth 

more often than in adults . . . [and] 

these qualities often result in 

impetuous and ill-considered actions 

and decisions.’39 

Second, adolescents are more vulnerable to and have 

less control over environmental influences, such as 

peer pressure, than adults.40 Lastly, adolescents’ 

personality and character traits are less fixed than 

adults.41  

In Graham v. Florida, another U.S. Supreme 

Court case, the Court held that the Eighth 

                                                            
37 Id. 
38 Id. 
39 Id. 
40 Id. 
41 Id. 
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Amendment prevents non-homicide juvenile 

offenders from being issued a life without parole 

sentence.42 The decision was, in part, based on the 

biological and behavioral immaturity of 

adolescents.43 The Court cited Roper and agreed with 

its proposition that adolescent and adult development 

differ in legally significant ways.44 The Court added 

that retribution and deterrence justifications for 

punishment are lessened in the juvenile context due 

to such biological and behavioral immaturity.45  

In Miller, the U.S. Supreme Court extended 

Graham and held that life in prison without parole 

sentences for juveniles guilty of homicide was 

impermissible under the Eighth Amendment.46 As 

was the case in Graham and Roper, the Court based 

its decision, again, in part, on the notion that 

biological and behavioral immaturity among 

juveniles diminishes punishment justifications.47 The 

                                                            
42 Graham v. Florida, 56 U.S. 48, 82 (2011). 
43 Id at 68. 
44 Id. 
45 Id at 71-73. 
46 Miller v. Alabama, 132 S. Ct. 2455, 2475 (2012). 
47 Id at 2464-65. 
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court also added that juveniles have “greater 

prospects for reform.”48 

Further, the U.S. Supreme Court, in J.D.B. v. 

North Carolina, determined that, during police 

questioning, a child’s age is relevant in the Miranda 

custody analysis.49 Once again, the Court’s decision 

was based on the behavioral and biological 

differences between adults and juveniles.50 The 

Court explained:  

In some circumstances, a child’s age 

‘would have affected how a 

reasonable person’ in the suspect’s 

position ‘would perceive his or her 

freedom to leave.’… That is, a 

reasonable child subjected to police 

questioning will sometimes feel 

pressured to submit when a 

reasonable adult would feel free to 

go.51  

This body of U.S. Supreme Court jurisprudence 

highlights important medical-legal intersections.52 

                                                            
48 Id at 2464. 
49 J.D.B. v. North Carolina, 564 U.S. 261, 281 (2011). 
50 Id at 271-72. 
51 Id. 
52 See, e.g., J.D.B., 564 U.S. 261. 



Vol. 13, 2017 
LSD Journal 

159 

  

Schmitz 

American law recognizes that adolescents have not 

reached behavioral and biological maturity, and this 

immaturity has legal implications.53 Adolescent 

immaturity manifests itself in reckless behavior, 

diminished decision making skills, greater 

susceptibility to environmental pressures, and less-

fixed behavior and character traits.54 Adolescent 

biological and behavioral immaturity diminishes the 

common justifications for punishment, such as 

deterrence and retribution.55 Furthermore, juveniles’ 

chances for reform justify more lenient sentencing.56 

Nevertheless, the JJDPA endowed courts with the 

authority to take status offending juveniles out of 

their homes and place them in residential facilities; a 

relocation that has serious implications for some 

adolescents.57  

  

                                                            
53 Id. 
54 Roper, 543 U.S. 551; Graham, 56 U.S. 48; Miller, 132 S. Ct. 2455; 

J.D.B., 564 U.S. 261. 
55 Miller, 132 S. Ct. at 2464-65. 
56 Id. 
57 42 USC § 5633; Cannon, supra, at 1058.. 
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V. NEGATIVE EFFECTS OF RESIDENTIAL 

PLACEMENT 

Despite the ideological goals of residential 

placement facilities, the facilities do a disservice to 

some adolescents.58 One of the primary goals of 

placing a status-offending youth in a residential 

facility is to improve the child’s problematic 

behavior.59 However, for a child that has only 

committed a minor offense, around-the-clock 

exposure to other adolescents who often have more 

serious behavioral issues may make such child 

susceptible to his or her peers’ influence and at risk 

of adopting or conforming to “antisocial or bizarre 

behavior.”60 

Placement at a residential facility does not help 

the family, community, and juvenile to learn to 

coexist.61 Instead, placement isolates the child from 

his or her family and community.62 The child’s 

placement facility may not be located near the 

                                                            
58 Cannon, supra, at 1058. 
59 Id at 1057-60. 
60 Id. 
61 Id at 1058. 
62 Id. 
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family63. A family, especially one with limited 

resources, may struggle to keep in contact with the 

child, creating loneliness and isolation for him or 

her.64 These factors and others can make it difficult 

for the child to re-enter the family, and the family 

might even abandon him or her upon his or her 

release from the facility.65 

For many youths, moving to a new town with 

their family and starting school with strangers is a 

stressful, and sometimes traumatic, experience.66 A 

child placed out of his or her home may face a greater 

challenge.67 The child moved to a residential facility 

is taken from his or her family and community and 

cast into an unfamiliar environment among 

strangers; and some of these strangers may have 

severe mental and behavioral issues.68  

                                                            
63 Id. 
64 Id. 
65 Id. 
66 Nancy Darling, Moving is Tough for Kids, PSYCHOLOGY TODAY, 

July 11, 2010, https://www.psychologytoday.com/blog/thinking-

about-kids/201007/moving-is-tough-kids. 
67 Cannon, supra, at 1058. 
68 Id. 
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In a new and stressful environment, the youth 

may want to speak with family or other supporters, 

such as attorneys or advocates.69 However, 

depending on the distance, the family may need to 

travel to the facility and the family’s resources, the 

family may not be able to visit very often.70 Also, the 

facility’s limitation on visitation and telephone 

“privileges” may further restrict contact with the 

child’s family.71 For similar reasons, the child might 

also have limited access to advocates and attorneys 

at his or her placement.72 

Sometimes, the child may form a healthy 

relationship with a facility staff member or fellow 

resident.73 However, staff and residents can also 

exacerbate problems and cause greater trauma for the 

                                                            
69 Id at 1058-59. 
70 Id. 
71 See, e.g, Youth Focus Residential Treatment Facility, EMPLOYEE 

TRAINING MANUAL 7, 13 (2014). Residents’ phone privileges are 

based on a level system. The treatment team has discretion to restrict 

residents’ phone privileges.    
72 Cannon, supra, at 1059. 
73 Dan Hibbs, Relationship – The Foundation of Residential 

Treatment for Kids, Spurwink, July 15, 2015, 

http://spurwink.org/relationship-the-foundation-of-residential-

treatment-for-kids/. 
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child.74 Children at out-of-home facilities may be 

subjected to “inhumane and degrading discipline, 

inappropriate and dangerous use of seclusion and 

restraint, medical and nutritional neglect,” sexual 

abuse, and other forms of abuse.75 The abuse can be 

severe and sometimes results in the child’s death.76 

Juveniles may also be physically or sexually abused 

by other residents.77 Thus, despite the legitimate 

goals of residential placements, a child entering the 

facility with relatively minor behavioral or 

psychological issues may emerge worse than 

before.78 

VI. COURTS IMPLEMENT THE VALID COURT 

ORDER PROVISION 

Despite the non-violent and relatively minor 

nature of status offenses, juveniles’ immature 

biological and behavioral development, and the 

                                                            
74 Cannon, supra, at 1059. 
75 Id. 
76 Id.  
77 See In re Edward M., No. A120799, 2009 WL 1383477 (Cal. App. 

1st May 18, 2009).   
78 Cannon, supra, at 1058. 
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multitude of negative effects stemming from 

residential treatment, many juvenile status offenders 

are still placed out of their homes under the JJDPA’s 

contempt provision.79 Some states and courts are 

reluctant to use the contempt provision as a means 

for placement.80 In S.S., the court held that a status 

offender could not be sentenced to a placement for 

engaging in the same behavior that necessitated the 

order.81 In State v. Damian R., the West Virginia 

Supreme Court reversed the decision to place the 

child out of his home because the Department of 

Health and Human Resources did not meet its burden 

of:  

Showing by clear and convincing 

evidence that such a custody or 

placement order is actually necessary; 

that the effective provision of services 

cannot occur absent such an order; 

and that all reasonable efforts have 

been made to provide appropriate 

                                                            
79 National Center for Juvenile Justice, Juvenile Court Statistics 80 

(2013), estimating that the court system placed 3,800 status offending 

youth in out-of-home facilities in 2013. 
80 State ex rel. S.S., 367 N.J. Super. 400 (2004). 
81 Id. at 416. 
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services without an out-of-home 

placement and/or custody transfer.82  

However, many juveniles are still placed in 

detention and residential facilities based on status 

offenses.83 In Commonwealth v. May, the court 

sentenced a child to fifty-five days in a detention 

center and ten days in jail for violating a court order 

that required her to attend school.84 In W.H. v. 

Commonwealth, the court placed the child, who was 

a “habitual runaway and beyond the reasonable 

control of his parents,” in a residential facility for 

repeated violations of a court order, including 

violation of curfew.85 In B.P v. Commonwealth, the 

child was sentenced to ten days in a juvenile 

detention center because she disobeyed a court order 

that required her to attend school.86 

                                                            
82 State v. Damian R., 214 W.Va. 610, 617 (2003). 
83 National Center for Juvenile Justice at 80, estimating that the court 

system placed 3,800 status offending youth in out-of-home facilities 

in 2013. 
84 Commonwealth v. May, No. 27695, 2003 WL 21733728 (VA. Cir. 

2003). 
85 W.H. v. Commonwealth, No. 2005-CA-000673-ME, 2006 WL 

1114562 (Ky. App. April 28, 2006). 
86 B.P. v. Commonwealth, 38 Va. App. 735, 743 (2002). 
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Thus, some judiciaries are still willing to 

implement the JJDPA’s contempt provision to 

remove status offending children from their homes.87 

The contempt provision is not a mere statutory 

artifact, but rather a living mechanism used to uproot 

children from their families and homes. 88 

VII. RECOMMENDATIONS  

A. Congress 

To avoid the negative effects of residential 

placement on children, Congress should amend the 

JJDPA to prevent juvenile status offenders from 

being placed in out-of-home facilities or, at a 

minimum, make placement significantly more 

difficult.89 Specifically, Congress should require 

courts to offer diversion programs to status offending 

                                                            
87 May, No. 27695; W.H., No. 2005-CA-000673-ME; B.P., 38 Va. 

App. At 743.  
88 Id. 
89 Cannon, supra, at 1058. 
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juveniles and eliminate the JJDPA’s contempt 

provision.90 

1. Diversion programs 

Congress should amend the JJDPA to require 

courts to offer diversion programs to status offending 

youth at the outset of court proceedings.91 Such a 

requirement would not only benefit the children and 

families involved, but also the greater community.92 

For the children involved, many of the benefits are 

obvious; the child has an opportunity to bypass 

adjudication; prevent a judge from issuing a court 

order, which can improve the prospects of remaining 

at home; and avoid the negative effects of out-of-

home placement.93 Furthermore, diversion programs 

may reduce recidivism and subsequent involvement 

with courts; give the child and his or her family 

                                                            
90 Models for Change Juvenile Diversion Workgroup, Juvenile 

Diversion Guidebook 12 (2011); 42 U.S.C. § 5633; Cannon, supra, at 

1058. 
91 Models for Change Juvenile Diversion Workgroup, Juvenile 

Diversion Guidebook 12 (2011). 
92 Id. 
93 Id. 
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access to resources they may need; reduce the effects 

of labeling and stigma; and provide the youth with 

assistance in the least restrictive environment.94 

Society also benefits because diversion programs 

can lessen the burden on the crowded court system 

and detention, and residential facilities.95 Not only 

may diversion programs reduce the workload of the 

court and placement facilities, but they also may 

reduce societal costs due to the comparatively low 

cost of community-based services.96  

2. Elimination of the valid court order 

provision  

Congress should also amend the JJDPA to 

eliminate the “Valid Court Order” provision because 

it undermines the purpose of the legislation by 

exposing youth who commit relatively minor 

offenses to the negative effects of out-of-home 

placement.97 

                                                            
94 Id. 
95 Id. 
96 Id. 
97 42 U.S.C. § 5633; Cannon, supra, at 1058. 
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Instead, the court should facilitate the child and 

his or her family’s access to helpful resources and 

services and implement diversion programs and 

other alternatives to adjudication in order to treat the 

cause of the problematic behavior and avoid the 

negative effects of residential placement.98 By 

effectively amending the JJDPA, Congress can help 

keep kids with minor behavioral issues at home and 

shift the focus of court intervention to solving, rather 

than exacerbating, the issue.99 

B. Advocates and researchers 

Advocates and researchers also play a key role in 

changing and improving the JJDPA and the legal 

system’s approach to status offenders.100 Despite the 

need for further research and development, some 

alternative approaches have been implemented that 

other jurisdictions should evaluate and consider.101 

                                                            
98 Models for Change Juvenile Diversion Workgroup, at 12. 
99 42 U.S.C. § 5633. 
100 Claire Shubick, What Social Science Tells Us About Youth Who 

Commit Status Offenses: Practice Tips for Attorneys, 29 Child L. 

Prac 129, 140 (2010). 
101 Id. 
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Cook County of Illinois contracts with Youth 

Outreach Services, a non-profit organization, to 

provide a 24-hour call line for status offense 

complaints; respond to calls within 60 minutes; 

counsel families; and connects families with 

necessary services through consistent contact for 30 

days.102 

In Florida, a network of non-profit organizations 

provide crisis assistance to families 24-hours a day, 

seven days a week.103 The nonprofit network 

provides screening; an intake meeting with the 

family and adolescent; psychosocial assessment; 

referrals to providers; ongoing case review; and a 

mandatory follow-up for 180 days after the 

conclusion of services.104 Studies indicate that the 

approach is effective.105 Florida courts handled only 

                                                            
102 Id. 
103 Gary Gately, Center Aims to Keep Status Offenders Out of Courts, 

Juvenile Justice Information Exchange, December 13, 2013, 

http://jjie.org/2013/12/13/center-aims-to-keep-status-offenders-out-

of-courts/105909/. 
104 Annie Salsich & Jennifer Trone, From Courts to Communities: 

The Right Response to Truancy, Running Away, and Other Status 

Offenses, The Vera Institute 5-6 (2013), available at 

http://archive.vera.org/sites/default/files/resources/downloads/from-

courts-to-communities-response-to-status-offenses-v2.pdf. 
105 Id. 
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four percent of status offenses in 2013, and, in 2011, 

the network’s services eliminated an estimated $160 

million in out-of-home placement costs.106 

Orange County of New York, a primarily rural 

county, has counselors who respond to status offense 

complaints within two to forty-eight hours.107 The 

counselor performs an assessment and creates a 

“voluntary service plan” for the family and follows 

up with the family over the next 2-3 weeks.108 

Orange County’s approach led to statewide 

legislation “encouraging and supporting court 

diversion.”109 Subsequently, the number of New 

York status offense cases that went to court dropped 

by seventy percent.110 

C. Judiciaries 

Where statutory language is vague or otherwise 

leaves room for interpretation, judiciaries should 

                                                            
106 Id. 
107 Shubick, supra, at 140.  
108 Id. 
109 Salsich, supra, at 5-6. 
110 Id.  
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interpret legislation in a manner that avoids filing 

petitions for status offenses and otherwise advances 

the JJDPA’s goal of avoiding placement.111 An 

analysis of the following cases illustrates the 

importance of judicial interpretation. 

In New York, state law provides that diversion 

programs are required to record “diligent attempts” 

to avoid filing a petition.112 In James S. v. Jessica B., 

the court dismissed the status offense petition 

because the agency failed to record any attempts to 

avoid filing a petition.113 114 Similarly, Kentucky law 

provides “[n]o complaint shall be received by the 

court designated worker alleging habitual truancy 

unless an adequate assessment of the child has been 

performed.”115 In T.D. v. Commonwealth, the court 

held that oral testimony that the school district had 

                                                            
111 See, e.g, James S. v. Jessica B., 800 N.Y.S.2d 892 (2005). 
112 N.Y. Family Court Act § 735 (McKinney, 2005). 
113 James S., 800 N.Y.S.2d at 894-95. 
114 Shubik & Kendall, supra, at 387. 
115 Ky. Rev. Stat. Ann. § 630.060(2). 
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visited the child’s home was not sufficient to meet 

the statutory requirements.116 117 

In the two cases above, the court interpreted the 

state statutes strictly and held the respective 

authorities accountable for inaction.118 However, an 

Alabama court reached a different outcome on a 

similar issue.119 Alabama law requires an 

“attendance officer to investigate all cases of non-

enrollment and of nonattendance” to determine if 

there was a valid cause for the absences.120 In S.H. v. 

State, the school’s principal reviewed the child’s 

attendance record and reported the child’s absences 

to the truancy officer. 121 122 The court held that the 

filing of truancy petition was valid because it was not 

the school principal, but rather the attendance 

officer’s duty to investigate the truancy charge.123 

However, the court never mentioned that an 

                                                            
116 T.D. v. Commonwealth, 165 S.W.3d 480, 483 (Ky Ct. App. 

2005). 
117 Shubik & Kendall, supra, at 387-88. 
118 James S., 800 N.Y.S.2d at 894-95; T.D., 165 S.W.3d at 483. 
119 S.H. v. State, 868 So.2d 1110, 1115 (Ala. Civ. App. 2003). 
120 Ala. Code § 16-28-16(a) (2006). 
121 S.H., 868 So.2d at 1115. 
122 Shubik & Kendall, supra, at 387-88. 
123 S.H., 868 So.2d at 1116-17. 



Vol. 13, 2017 
LSD Journal 

174 

  

Schmitz 

attendance officer investigated the case.124 The 

opinion indicates that the court allowed authorities to 

shirk their duty to investigate the truancy 

complaint.125 The Alabama statute requires the 

attendance officer to investigate all cases of non-

attendance, but the principal made no such 

investigation.126 Had an attendance officer 

investigated the situation, no controversy would have 

arisen; but, the opinion does not state that an 

attendance officer ever conducted an 

investigation.127 This suggests that the court relaxed 

or ignored the investigation requirement.128 

While the full story of S.H. is not apparent from 

the record, this case, as well as the T.D. and James S. 

cases, illustrate the impact of judicial 

interpretation.129 When a judiciary adopts a lax or 

adverse attitude toward even the most minor 

statutory practices and procedures, status-offense 

                                                            
124 S.H., 868 So.2d at 1110-17. 
125 Id. 
126 Id. 
127 Id. 
128 Id. 
129 S.H., 868 So.2d 1110; T.D., 165 S.W.3d 480; James S., 800 

N.Y.S.2d 892. 
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petitions and subsequent out-of-home placement 

become all the more likely for the children 

involved.130  

VIII. CONCLUSION  

Adolescents are, by their nature, physiologically, 

psychologically, and behaviorally immature. Due to 

the child’s immaturity, he or she may test boundaries 

and make poor judgments. When these 

misjudgments are slight, the legal system should 

provide the child with support rather than 

punishment in order effectively to treat the 

underlying causes of the behavior. 

When the legal system places status offending 

youth in out-of-home treatment centers, these 

facilities can adversely affect the child and fail to 

address the root issues of the problematic behavior. 

Congress should amend the JJDPA to ensure that 

status offending youth are not subject to out-of-home 

placement; judiciaries should avoid placing juvenile 

                                                            
130 See, e.g., S.H., 868 So.2d 1110. 
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status offenders in residential facilities by resorting 

to diversionary and rehabilitative programs and 

interpreting legislation in a manner that advances the 

JJDPA’s goal of avoiding placement; and advocates 

and researchers should continue to develop and 

critically review alternatives to out-of-home 

placement. 
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ADVANCE COMMENT: FISH IN THE 

BIBLE , BY CARMEN CUSACK, JD, 

PHD 

Dr. Mark Goldfeder, Esq.1 

 

Fish in the Bible is a fascinating read precisely 

because the author does what any good fisherman 

would: Cusack lures the readers in with something 

familiar- in this instance each chapter focuses on a 

narrative or reference that almost any student of 

religion already knows- and then with a sudden shift 

she elevates the conversation to a totally different 

plane, explaining how and why various 

interpretations arose, and how and why one ought to 

fish these literary devices themselves to find the 

deeper meanings hidden below their seemingly clear 

surface waters. The Bible tells us (Proverbs, 27:19) 

that, “As a face is reflected in water, so the heart 

reflects the real person,” and Cusack's writing proves 

that with all of the intentional ambiguity available, a 

                                                            
1 Emory Law School 
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person’s intuitive understanding of the fish 

narratives and how they are meant to be internalized 

probably reflects and says more about their own heart 

than about the words of the text itself. 
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BOOK REVIEW: TWINS AND 

DEVIANCE: LAW, CRIME, SEX, 

SOCIETY, AND FAMILY, BY CARMEN 

CUSACK, JD, PHD 

Joanne Wolf Small, MSW, LCSW-C1 

 

In Twins and Deviance: Law, Crime, Sex, 

Society, and Family, author Carmen Cusack, JD, 

PhD, states, “Twins deviate from the norm the 

moment that they are conceived.”2 As a result, she 

extensively explores what it is to be a twin, or 

parents, family members, friends, teachers, or 

acquaintances of twins, living in a world dominated 

by singletons. Cusack introduces readers to the 

complexity surrounding popular scientific and 

societal definitions of twins, including when the 

word describes a cellular division or a familial 

relationship. She refers them to centuries of 

mythical, historical, romanticized, and fanaticized 

notions propelled by human fascination with twins’ 

                                                            
1 Email: jwsmallmsw@jwsmall.com / Phone: +1-301-651-4531  
2 Carmen M. Cusack, Twins and Deviance, 1 (2016). 

mailto:jwsmallmsw@jwsmall.com
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otherness, where sometimes twins appear as heroes. 

Nonetheless, society often sees twins “as being 

divided halves,” who “deviate from societal norms.”3 

Even when their behavior conforms to personal and 

family role models set on societal standards for 

singletons. 

Cusack also introduces readers to the dark world 

of twins, and pornography, and criminality, 

proposing that societal fantasies about twins may be 

normal, but may also be aberrant. She explores 

problems unique to twins when waging a criminal 

defense. For instance, “DNA evidence may be used 

to convict an identical twin for a crime committed by 

a twin.”4 Cusack suggests “the justice system is 

increasingly challenged by radicalization of 

reproduction…and [t]wins’ welfare may be 

compromised in cases where science is more 

advanced than current law.”5 In Chapter Three, “The 

Twins,” she concludes “Twins are frail due to shared 

gestational environments, and … may necessitate 

                                                            
3 Id. at 1. 
4 Id. at 63. 
5 Id. at 168. 
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additional care and support from conception through 

adulthood.” 6 

Most importantly, Cusack exhaustively informs 

readers to the social impact the “twin” label carries.  

Twins and Deviance: Law, Crime, Sex, Society, and 

Family “analyzes how the word’s meaning 

influences perception and behavior within families, 

healthcare, and justice systems, religion, and 

society.” 7          

                                                            
6 Id. at 55. 
7 Id. at 2. 
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