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Editor’s Introduction 
 
Welcome to the twenty-first volume of 

Journal of Law and Social Deviance (LSD Journal), 
an independent, peer-reviewed journal. LSD Journal 
encourages submissions from a wide range of 
professionals, researchers, and scholars in a variety 
of fields. Within our broader interest in social 
deviance and the law, we are particularly interested 
in how law creates, inhibits, or challenges deviant 
behavior, especially as it evolves from, responds to, 
or inspires the animal kingdom, art, design, structure, 
pop culture, hate, religion, sex, illness, work, drugs, 
terrorism, and youth. Volume Twenty-One is about 
conservation and utilizing organic means. 
Traditional schemas and renovative proposals 
celebrate methods that may save. Each article 
examines how best to protect and employ standard 
wisdom. Globalized, national, and acute pains are 
treated with cutting edge solutions to win new 
support. Solid strategies develop lasting paradigms. 
LSD Journal remains committed to publishing 
articles, essays, and book reviews that strongly 
represent the journal’s niche and offer readers 
important, substantive, and useful literature. 
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articles, book reviews, essays, notes, or research, 
should be made electronically to Submission@LSD-
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single-spaced, superscripted footnotes, and use 
Times New Roman 12 pt, double-spaced text in the 
body. The editors will referee all submissions. 
Occasionally, outside expertise may be sought.  

Journal of Law and Social Deviance is 
published in an ecofriendly, mixed media format. A 
subscription order includes a printed booklet 
containing an Abstract from each article and a CD 
that contains an indexed PDF of the entire journal. 
Orders may be placed for email PDFs and Abstract 
booklets without CDs. Orders are $45.00(US). PDFs, 
CDs, and Abstract booklets are available separately 
for $30.00. Please place order requests by e-
mailing Order@LSD-Journal.net. Visit the journal 
at http://www.LSD-Journal.net. All comments and 
feedback on publications appearing in Journal of 
Law and Social Deviance are welcome and should be 
sent to Editor@LSD-Journal.net. 
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Balzac-Arroyo 

MOVEMENT LAWYERING: A 
SOCIAL INNOVATION TO ACHIEVE 

CLIMATE JUSTICE 

Josephine Balzac-Arroyo 

 

“One has a moral responsibility to disobey 
unjust laws…an unjust law is no law at all.” 

Martin Luther King, Jr.,  
A Letter from a Birmingham Jail 

 

I. INTRODUCTION  

Law and justice do not always align, but they are 

intertwined, and it is clear that in moments 

throughout American history, what was once legal 

was not ethical. “History shows ‘The Law’ has 

always trailed behind what was just.”1 To name a few 

examples, slavery was legal, women were not 

allowed to vote, and interracial and same sex 

marriages were illegal. These led to movements 

fighting injustices, such as abolition, the suffrage 

 
1 Jennifer Ching, et al., A Few Interventions and Offerings from Five 
Movement Lawyers to the Access to Justice Movement, 87 FORDHAM 
L. REV. 186, 187 (2019). 
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movement, and the civil rights movement. When a 

fundamental injustice is felt deeply, social 

movements can emerge to challenge oppressive 

systems and shift societal norms, values, and laws.2 

In many of these social movements, movement 

lawyers, who choose not to follow the law,3 

supported these causes while also playing an 

important part in social change.4 Movement lawyers 

start with the belief that systemic social change 

comes from social movements, rather than courts or 

heroic lawyers or impact litigation.5 

In the midst of destructive social challenges such 

as climate change, in efforts to advance social 

change, social innovation emerged as a possible 

 
2 See Alexi Freeman, Teaching for Change: How the Legal Academy 
Can Prepare the Next Generation of Social Justice Movement 
Lawyers, 59 HOW. L.J. 99, 106–09 (2015). 
3 See William Quigley, Lawyers and Civil Disobedience, 35 GPSOLO 
12, 12–17 (2018) [hereinafter Lawyers and Civil Disobedience]. 
4 See Austin Sarat & Stuart Scheingold, Introduction, in CAUSE 
LAWYERS AND SOCIAL MOVEMENTS 1 (Austin Sarat & Stuart 
Scheingold eds., 2006). 
5 See William P. Quigley & Janet Mary Riley, Ten Questions for 
Social Change Lawyers, 17 LOY. PUB. INT’L L. REP. 204, 204–05 
(2012). 
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sustainable solution.6 The study of sustainability 

transitions has developed into an interdisciplinary 

field of research, which focuses on the long-term 

processes of transformative change towards more 

sustainable societies.7 Social Innovations for 

sustainability have been the subject of increased 

attention due to their transformative potential.8 

Notably, social innovation has been linked to climate 

change as a critical societal challenge that requires 

coordinated efforts to succeed.9 The threat and 

complexity of climate change has inspired, “a new 

kind of activism” for the climate movement, one that 

showcases more assertive strategies, including non-

violent civil disobedience.10  Those within the 

 
6 See Jurgen Howaldt, et al., Social Innovations as Drivers of Social 
Change—Exploring Tarde’s Contribution to Social Innovation 
Theory Building, in NEW FRONTIERS IN SOCIAL INNOVATION 
RESEARCH 29–51 (Alex Nicholls, et al. eds., 2015).  
7 See Flor Avelino, Power in Sustainability Transition: Analyzing 
Power and (dis)Empowerment in Transformative Change Towards 
Sustainability, 37 ENV’T POL’Y GOVERNANCE 505 (2017). 
8 See Marc Wolfram, Cities Shaping Grassroots Niches for 
Sustainability Transitions: Conceptual Reflections and an 
Exploratory Case Study, 173 J. CLEANER PROD. 1, 6 (2018). 
9 See Jay Sterling Gregg, et al., Collective Action and Social 
Innovation in the Energy Sector: A Mobilization Model Perspective, 
13 ENERGIES 651, 653 (2020). 
10 Maxin Burkett, Climate Disobedience, 27 DUKE EVN’T L. & POL’Y 
F. 1, 6 (2016). 
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climate movement are fully embracing the Bornstein, 

“change the world” attitude.11 

This Article develops the theory that movement 

lawyering utilizes processes similar to social 

innovation and that the Climate Defense Project is a 

nonprofit organization of movement lawyers seeking 

to advance climate justice through various 

innovative legal and community-based strategies. 

From this basis, the Article develops as follows: Part 

II discusses the theories of social movements, and 

briefly discusses how the climate change movement 

challenges the system through civil disobedience. 

Part III defines movement lawyers as those who are 

not traditional or “regnant”12 and introduces the 

Climate Defense Project as a nonprofit social 

enterprise. Part IV identifies the main themes found 

in the literature that establish a movement lawyer, 

such as integrated advocacy, building power, and 

advocating for systemic social change and 

 
11 See DAVID BORNSTEIN, HOW TO CHANGE THE WORLD: SOCIAL 
ENTREPRENEURS AND THE POWER OF NEW IDEAS (2004).  
12 See Milner S. Ball, Power from the People, 92 MICH. L. REV. 1725, 
1726 (1994) (citing GERALD P. LÓPEZ, REBELLIOUS LAWYERING: ONE 
CHICANO’S VISION OF PROGRESSIVE LAW PRACTICE 29 (1992)).  
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establishes a comparative analysis of the definitions 

and processes of social innovation, ultimately 

concluding that there is a strong connection between 

social innovation pathways and movement lawyering 

processes, thereby cementing movement lawyering 

as a socially innovative process that could lead to 

societal change. Part V showcases the Climate 

Defense Project as a social innovation model of 

climate movement lawyering by exemplifying their 

collaborative integrated advocacy techniques, 

innovative use of the climate necessity defense, and 

their methods of aiming to build power within the 

climate justice movement. Part VI concludes by 

demonstrating how the Climate Defense Project is 

seeking to advance systemic social change through 

movement lawyering and social innovation 

processes.  

II. SOCIAL MOVEMENTS AND CLIMATE 
JUSTICE  

Most definitions of social movements highlight 

the collectivity of movements. Social movements 
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have been conceptualized as a form of collective 

action for the purpose of challenging or defending 

institutional or cultural authority.13 Social movement 

actors are engaged in the movement with a goal to 

promote or oppose social change.14 The students of 

the collective behavior schools impacted the 

sociology of social movements, which defines 

collective movements “as meaningful acts, driving 

often necessary and beneficial social change.”15 Alan 

Scott identifies two key characteristics of social 

movements: 1) the use or threat of mass mobilization 

as the main source of power; and 2) the defending or 

changing of society being the primary concern.16 

Protest as a method is often included in social 

movement definitions.17 

 
13 See ALAN SCOTT, IDEOLOGY AND THE NEW SOCIAL MOVEMENTS 6 
(1990); Noam Bergman, Impacts of the Fossil Fuel Divestment 
Movement: Effects on Finance, Policy, and Public Disclosure, 10 
SUSTAINABILITY 2529, 2532 (2018). 
14 See DONATELLA DELLA PORTA & MARIO DIANI, SOCIAL 
MOVEMENTS: AN INTRODUCTION 21 (2006). 
15 Id. at 13.  
16 See Scott, supra note 14, at 6.  
17 See NICK CROSSLEY, MAKING SENSE OF SOCIAL MOVEMENTS 6 
(2002). 
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A. Social Movement Impacts  

Although the ultimate goal of social movements 

is to bring about change, the study of the effects has 

been largely neglected.18 The outcomes of a 

movement are heavily influenced by the utilization 

of third parties, political resources and institutions, 

allies, a conducive environment, and even the 

support of government or organizations.19 Some 

authors have explored how social movements can 

have greater impact when goals are pursued in 

administrative agencies and courts.20  

However, analyzing social movements based on 

their success or failures can be problematic because 

in efforts to bring about change, unintended 

consequences occur that are unrelated to its claims.21 

Movement outcomes are analyzed in two avenues of 

research: 1) public opinions and 2) political 

 
18 See Marco Giugni, Was it Worth the Effort? The Outcomes and 
Consequences of Social Movements, 98 ANN. REV. SOCIO. 371, 373 
(1998). 
19 See id.  
20 See id. at 384. 
21 See id. at 386–87. 
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context.22 Mobilizing public opinion can maintain 

the pressure capacity.23 Protest activity within social 

movements raises awareness of issues amongst the 

general public and can cause changes in public 

opinion which helps movements achieve their goals 

by making decisionmakers more receptive to their 

demands.24 Several authors stress the role of public 

opinion in making legislative change.25  

B. Environmental Movements and the Climate 
Justice Movement 

New social movements challenge ideas of 

politics and society.26 Porta and Diani, describe 

environmental protection as a new social 

movement.27 An environmental movement is known 

to be engaged in collective action motivated by 

shared identity or concern about environmental 

 
22 See id. at 377. 
23 See della Porta, supra note 15, at 28.  
24 See Giugni, supra note 19, at 379; Christopher Rootes & Eugene 
Nulman, The Impacts of Environmental Movements, in OXFORD 
HANDBOOK OF SOCIAL MOVEMENTS 729–742 (Donatella della Porta & 
Mario Diani, eds., 2014). 
25 See Giugni, supra note 19, at 379–80. 
26 See della Porta, supra note 15, at 9.  
27 See id. at 6.  
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issues.28 Environmental movements influence policy 

by utilizing scientific knowledge.29 The 

environmental justice movement emerged in the 

1970s, which grew the climate justice movement.30 

Beginning in the 1990s, the focus was on sharing the 

burdens and benefits of climate change; mitigation 

and adaptation; and assisting those affected by 

climate change.31 Now climate justice 

predominantly concerns itself with issues of justice 

for both present and future generations.32 

The failure of the Kyoto Protocol triggered 

climate protests calling for climate justice.33 

However, the signing and adoption of the Paris 

Agreement at Conference of the Parties  (COP) 21 

signified a global consensus that climate change is an 

urgent threat that needs ambitious mitigation and 

 
28 See Rootes, supra note 25.  
29 See id.  
30 Kirsten Jenkins, Setting Energy Justice Apart from the Crowd: 
Lessons from Environmental and Climate Justice, 29 ENERGY RSCH. 
& SOC. SCI. 117, 117–21 (2018). 
31 See id. 
32 See id.  
33 See id. 
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adaptation efforts to solve the problem.34 Yet, 

negating this consensus, on June 1, 2017 withdraw 

from the Paris Climate Accord was advanced within 

the United States.35 Hostile Republican majorities in 

Congress have blocked federal government action on 

climate change, which overall has a tendency to 

create a political environment that is not conducive 

to legislative change.36 Recognizing this political 

resistance, the U.S. Climate movement most often 

has taken the form of protest.37 Despite any success 

of environmental movements, the degradation of the 

global environment continues at an unprecedented 

pace.38 

 

 
34 See Josephine M. Balzac, Corporate Responsibility: Promoting 
Climate Justice Through the Divestment of Fossil Fuels and Socially 
Responsible Investment, in CLIMATE JUSTICE: CASE STUDIES IN 
GLOBAL GOVERNANCE CHALLENGES 126 (Randall S. Abate, ed., 
2016). 
35 See Cara Korte, What the U.S. is Committing to As It Rejoins the 
Paris Climate Accords—and Why It Matters, CBS News (Feb. 19, 
2021), https://www.cbsnews.com/news/paris-agreement-united-
states-commitment/. 
36 See Rootes, supra note 25. 
37 See id.  
38 See id. 
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C. Climate Movement Challenges the System  

Climate change has been identified as a wicked 

problem, which is complex with multiple causes, 

many interdependencies, and different stakeholders 

with conflicting goals.39 Within climate change there 

are political, social, and environmental issues 

involved at all levels of governance.40 Climate 

change impacts are perpetuated by the lack of 

political will to mitigate the harms. Resembling all 

large systems of oppression, the burning of fossil 

fuels, serves the interests of the wealthiest and most 

politically powerful.41 The irony is that the massive 

burning of fossil fuels is absolutely legal and yet it 

causes an immense social and environmental 

injustice to the most vulnerable communities and 

future generations. In his book, Civil Disobedience, 

Henry David Thoreau emphasized the existence of 

 
39 See Sharon Zivkovic, Systemic Innovation Labs: A Lab for Wicked 
Problems, 14 SOC. ENTER. J. 348 (2018). 
40 See RANDALL S. ABATE, CLIMATE JUSTICE: CASE STUDIES IN 
GLOBAL GOVERNANCE CHALLENGES XXXIII (2006).   
41 See Alexi Freeman & Jim Freeman, It’s About Power, Not Policy: 
Movement Lawyering for Large Scale Social Change, 23 CLINICAL L. 
REV. 147, 162 (2016).  
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unjust laws.42 He argued that citizens do not have a 

duty to follow or support a government that 

facilitates injustice.43 Law-breaking can actually 

preserve the legal system.44 Civil disobedience and 

resistance are not at odds with democracy, they are a 

plea for reform not revolution.45 The action must be 

open and visible so as to “awaken the conscience of 

society that a law is unjust.”46   

This type of non-violent communication rooted 

in Ghandian tradition has long been a part of both 

environmental politics and social entrepreneurship.47 

William Drayton, one of the most influential persons 

for social entrepreneurship, was inspired by both the 

American civil rights movement and Indian 

independence.48 Drayton was motivated by the role 

 
42 HENRY DAVID THOREAU, CIVIL DISOBEDIENCE (1849). 
43 See id.  
44 See Matthew Lippman, Liberating the Law: The Jurisprudence of 
Civil Disobedience and Resistance, 2 SAN DIEGO JUST. J. 299, 388 
(1994). 
45 See id. at 381.  
46 See Michael Patrick Wilt, Civil Disobedience and the Rule of Law: 
Punishing “Good Lawbreaking in a New Era of Protest,” 28 GEO. 
MASON CIV. RTS. L.J. 43, 56 (2017). 
47 Rafael Ziegler, et al., Following Gandhi: Social Entrepreneurship 
as a Non-Violent Way of Communicating Sustainability Challenges, 6 
SUSTAINABILITY 1018, 1023 (2014). 
48 See Bornstein, supra note 12, at 48-51.  
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of individuals who acted courageously and engaged 

themselves based on their empathetic understanding 

of the difficult situation as opposed to some laws or 

rules that they could simply apply.49 Drayton’s 

vision focuses on innovation and impact, especially 

those types of social innovations that can change 

systems.50  

The unjust laws perpetuating the injustices of 

climate change are exactly the type of social 

problems that propel social innovation and the 

movement lawyering process with a goal to solve the 

systemic issue and achieve meaningful social 

change. It is clear that the climate movement has 

embraced both civil disobedience and law through 

social innovation to challenge the oppressive system 

that governments are supporting. 

 

 

 
49 See Ziegler, et al., supra note 48, 1023 (citing Bornstein, supra 
note 12, at 48).  
50 See id.  
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III. MOVEMENT LAWYERS  

Movement lawyering turns from the vision of 

lawyering linked to the idea of legal liberalism, 

which is a model of social change through law using 

impact litigation.51 Many lawyers are trained to think 

narrowly in terms of policy and to believe that legal 

skills alone can create a more just society.52 

However, some lawyers see the legal system as a 

corrupt, unjust, and oppressive force.53 They become 

frustrated with the system because even when their 

positions are grounded on justice and morality, they 

still find themselves on the losing end of important 

cases and policy formation.54 However, this 

knowledge is essential to understanding how law fits 

into the social and political institutions in order to 

recognize that law alone cannot solve our most 

crucial problems.  

 
51 See Scott Cummings, Movement Lawyering, U. ILL. L. REV. 1645, 
1654 (2017) [Cummings, Movement Lawyering]. 
52 See Freeman, supra note 3, at 150.  
53 See Thomas M. Hilbink, You Know the Type...Categories of Cause 
Lawyering, in CAUSE LAWYERING POLITICAL COMMITMENTS AND 
PROFESSIONAL RESPONSIBILITIES 681 (Austin Sarat & Stuart 
Scheingold, eds., 2004). 
54 See Freeman & Freeman, supra note 42, at 149. 
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A. Movement Lawyers and Social Movements 
Throughout History 

Law and lawyers are considered an integral part 

of social movements and of social change, but it is a 

role that is debated.55 It is true that litigation plays a 

role within social movements, however, the majority 

of successes of the movement connect more with the 

popular struggles than with the court victories.56 

Lawyers working within social movements are not 

usually the central figure, but instead enhance the 

power of community groups or defend them, because 

the real key figures are the ones struggling on the 

street.57 Movement lawyers remained largely behind 

the scenes while playing important roles defending 

 
55 See Scott Cummings, Law and Social Movements: Reimagining the 
Progressive Canon, WIS. L. REV. 441, ### (2018) [hereinafter 
Cummings, Law and Social Movements] (citing Michael R. Diamond, 
Community Lawyering: Revisiting the Old Neighborhood. 32 COLUM. 
HUM. RTS. L. REV. 67–131 (2000).  
56 See Charles Elsesser, Community Lawyering – The Role of 
Lawyers in the Social Justice Movement, 14 LOY. J. PUB. INT’L L. 
375, 382 (2013). 
57 See Freeman, supra note 3, at 101.  
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activists and empowering them to pursue nonviolent 

direct action.58 

During the civil rights movement, there are 

examples of traditional lawyer domination and 

counterproductive legal campaigns, however, there 

were also underappreciated efforts by lawyers to 

combine law and politics to build social 

movements.59 Lawyers served a central role 

throughout Dr. Martin Luther King’s activist life.60 

Nevertheless, there is little mention of these lawyers 

working hard toward systemic social change with 

marginalized groups, because this concept was not 

given an “official name”  until Gerald Lopez’s 

influential piece about “rebellious lawyering.”61 Yet, 

these types of legal advocates have been engaged in 

mass struggles, such as the labor movement and civil 

rights.62  

 
58 See Leonard S. Rubinowitz, et al., A “Notorious Litigant” and 
“Frequenter of Jails”: Martin Luther King, Jr., His Lawyers, 
and the Legal System, 10 NW. J. L. & SOC. POL’Y 494, 497 (2016). 
59 See Cummings, Movement Lawyering, supra note 52, at 1661.  
60 See Rubinowitz, supra note 59, at 496. 
61 Freeman, supra note 3, at 108.  
62 See Elsesser, supra note 57, at 375–76.  
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Today movement lawyers, their organizations, 

and strategies are seen in the struggle for lesbian, 

gay, bisexual, transgender, and queer (LGBTQ) 

rights, immigrant rights, and the Black Lives Matter 

movement.63 A recent article written for Law at the 

Margins, called on all movement lawyers committed 

to supporting social movements to come together to 

provide legal support to communities most impacted 

by illegal policies.64 Over the past couple of decades 

legal scholars have written that movement lawyering 

can be a positive and necessary framework to 

advance social change and have provided strategies 

to overcome the limitations of the legal system. 

B. Movement Lawyers Recognize the 
Limitations of the Legal System 

Many scholars see traditional lawyering, 

including most forms of public interest law and 

 
63 See Cummings, Law and Social Movements, supra note 56, at 129–
52.  
64 See Chaumtoli Huq, Calling All Movement Lawyers: We Need to 
Organize Our Legal Support, Law @ the Margins (Jan. 16, 2019), 
https://lawatthemargins.com/calling-movement-lawyers-need-
organize-legal-support/. 
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impact litigation, as undermining the potential for 

systemic change and social justice within social 

movements.65 Unfortunately, typical legal services 

that exclusively address immediate and urgent client 

needs do not characteristically create meaningful 

systemic change, redistribute societal power, or alter 

the fundamental hierarchal and capitalist 

structures.66 Traditional lawyering tools can 

exacerbate the power differences and create 

dependency not interdependency.67  Movement 

lawyers believe that the limitations of the legal 

system and the corresponding traditional legal tools 

do not always achieve true social change, and must 

approach their strategic efforts more creatively.68 

They see the law as one social problem-solving tool, 

but not the only one.  Therefore, recognizing this 

potential for unintended consequences and/or 

disempowering communities, movement lawyers 

 
65 See Gabriel Arkles, et al., The Role of Lawyers in Trans 
Liberation: Building a Transformative Movement for Social Change, 
8 SEATTLE J. SOC. JUST. 579, 595–60 (2010). 
66 See id. at 595; Freeman, supra note 3, at 111.   
67 See Arkles, supra note 66, at 594; Elsesser, supra note 57, at 383.   
68 See Cummings, Movement Lawyering, supra note 52, at 1654.  



Vol. 21, 2021 
LSD Journal 

19 

 

Balzac-Arroyo 

embrace implementing the processes of integrated 

advocacy with the aim to build community power 

and achieve social change.  

C. Recognizing Lawyers as Changemakers 
within the Social Enterprise Field 

Lawyers have an enormous opportunity to 

innovate and advance positive social change.69 The 

Executive Director of the American Civil Liberties 

Union (ACLU) suggested that entrepreneurialism 

and innovation channeled toward positive social 

change are fundamental for the legal profession 

today.70 Driving this point even further, in 2016, the 

American Bar Association (ABA), provided 

recommendations to the legal profession and stated 

that “lawyers who learn entrepreneurial skills can 

help solve the justice gap.”71  

 
69 See David Nahmias, The Changemaker Lawyer: Innovating the 
Legal Profession for Social Change, 106 CAL. L. REV. 1336, 1336–37 
(2019). 
70 See id. at 1337.  
71 Report on the Future of Legal Services in the United States, AM. 
BAR ASS’N 1, 49 (2016), 
https://www.americanbar.org/content/dam/aba/images/abanews/2016
FLSReport_FNL_WEB.pdf [hereinafter Report on the Future of 
Legal Services].  
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Lawyers are often seen as playing a role within 

the social enterprise sector, helping startups address 

their legal needs, but not as the changemakers 

themselves. For example, social enterprise law refers 

to the legal services that legitimize, enable, and grow 

social entrepreneur organizations.72 These legal 

services include business formation, intellectual 

property, tax compliance, and financial and 

investment regulations.73 However, social enterprise 

law situates the lawyer, not as the social 

entrepreneur, but as a conventional lawyer in service 

of the social entrepreneur.74 There is a lack of 

emphasis on lawyers as social entrepreneurs or on 

lawyers starting social enterprises with a social 

mission. Yet, these changemaker lawyers do exist 

and minimal research exists on legal entities with a 

social mission.75 Movement lawyers seek to stop the 

larger social problem, challenge the injustices, and 

transform the unjust system.76 

 
72 See Nahmias, supra note 70, at 1348.  
73 See id.   
74 See id.  
75 See id.  
76 See Freeman, supra note 3, at 111.  
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Within the climate justice movement there is a 

need for this changemaker lawyer and model of 

climate movement lawyering. In this era of climate 

change, lawyers must acknowledge that the very 

system of laws allows the government and the fossil 

fuel industry to destroy the planet and, therefore, 

humanity. In order for citizens to prosper, 

environmental laws need to be accountable to the 

laws of nature, but currently the U.S. system has 

dysfunction permeating the entire structure.77 

Recognizing some of the failures of traditional 

environmental legal systems, there have been several 

innovative initiatives within the legal community to 

transform the legal paradigm: Nature’s Trust, to 

categorize government’s ecological obligation to 

protect natural resources;78 The Rights of Nature, to 

change the treatment of nature as “property” to 

recognizing nature rights as human beings have 

 
77 See MARY WOOD, NATURE TRUST: ENVIRONMENTAL LAW FOR A 
NEW ECOLOGICAL AGE, 6 (2014). 
78 See id 14-17. 
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rights;79 and Ecocide Law, to include ecocide (i.e., 

crime against earth) as the fifth international crime 

against peace.80 Consequently, a lawyer who is 

passionate about environmental and climate justice is 

confronted with the dilemma of adhering to the 

traditional rule of law or having the “courage and 

ingenuity to act differently from the status quo” of 

the current legal system.81  

Climate Defense Project (CDP) co-founder, 

Kelsey Skaggs, was confronted with this dilemma 

while in a law school class, when she realized 

environmental law was siloed, administrative, had 

very little to say about climate change, and actually 

failed to address it in a meaningful way.82 The CDP 

co-founders incorporated as a nonprofit, 501(c)(3) 

organization, because they wanted to do the work of 

 
79 See What is Rights of Nature?, GLOBAL ALLIANCE FOR THE RIGHTS 
OF NATURE, https://therightsofnature.org/what-is-rights-of-nature/ 
(last visited Aug. 10, 2020).  
80 See ECOCIDELAW, https://ecocidelaw.com/ (last visited Aug. 11, 
2020) [hereinafter Ecocide].  
81 See Nahmias, supra note 70, at 1342. 
82 See Telephone Interview with Kelsey Skaggs, Executive Editor, & 
Ted Hamilton, Co-Founder, the Climate Defense Project (June 6, 
2019) [hereinafter Telephone Interview with Kelsey Skaggs & Ted 
Hamilton]. 
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climate justice and they knew traditional lawyer jobs 

were not going to meaningfully address the issue of 

climate change.83 As Gregory Dees stated, when 

governments and institutions fall short, this is the 

ideal time for “entrepreneurial approaches to social 

problems.”84   

The creative solution of CDP to advance climate 

action was recognized by Echoing Green in 2018 

when both Kelsey Skaggs and Alice Cherry were 

named Echoing Green Climate Fellows.85 In 2019, 

Alice Cherry was named one of 2019 Straubel 

Leadership Award Winners, in the same class as 

Greta Thunberg.86 Echoing Green describes CDP’s 

bold climate idea as “removing barriers to nonviolent 

 
83 See id.  
84 See Gregory Dees, The Meaning of “Social Entrepreneurship,” 
Duke FUQUA 1 (1998), https://centers.fuqua.duke.edu/case/wp-
content/uploads/sites/7/2015/03/Article_Dees_MeaningofSocialEntre
preneurship_2001.pdf. 
85 See Alice Cherry, ECHOING GREEN, 
https://fellows.echoinggreen.org/fellow/alice-cherry/ (last viewed 
Mar. 22, 2019) [hereinafter Alice Cherry]; Kelsey Skaggs, ECHOING 
GREEN, https://fellows.echoinggreen.org/fellow/kelsey-skaggs/ (last 
viewed Mar. 22, 2019) [hereinafter Kelsey Skaggs]. 
86 2019 Straubel Leadership Award Winners, STRAUBEL 
FOUNDATION, 
https://www.straubelfoundation.org/newspage/2019/2019-straubel-
leadership-award-winners (last visited Aug. 8, 2020).  
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civil disobedience combating climate change by 

reducing legal risks and strengthening the global 

climate movement.”87 Echoing Green’s Fellowships 

selects some of the world’s best emerging social 

entrepreneurs.88 They describe their fellows as the 

“innovators, instigators, pioneers, and rebels that 

reject the status quo and drive positive social change 

all over the world.”89  

Social innovation is at the core of social 

enterprises making positive impacts.90 In an 

interview with Kriss Dieglmeier, Executive Director 

of Stanford Center for Social Innovation, she said 

“social innovation is what needs to grow, the social 

enterprise is just one individual piece.”91 CDP’s 

mission is to “fill the gap in the legal landscape by 

supporting front-line activists, pursuing climate 

 
87 See Alice Cherry, supra note 86; Kelsey Skaggs, supra note 86. 
88 See Fellowship, ECHOING GREEN, 
https://echoinggreen.org/fellowship/ (last visited Aug. 8, 2020) 
[hereinafter Fellowship]. 
89 See id.  
90 See Jeffrey Goldstein, et al., Complexity and Social 
Entrepreneurship: A Fortuitous Meeting, 10 EMERGENCE: 
COMPLEXITY & ORGANIZATION 9, 22 (2008). 
91 See RUTH SHAPIRO, THE REAL PROBLEM SOLVERS: SOCIAL 
ENTREPRENEURS IN AMERICA 133–34 (2013).  
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impact litigation, and connecting attorneys with 

communities and campaigns.”92 This approach 

requires innovative legal arguments and 

comprehensive legal support for climate activists.93 

CDP believes that in order to respond to climate 

change, a movement-based model of climate 

lawyering as a social innovation initiative needs to 

grow.94 They are recognizing that the processes 

utilized by movement lawyers are valuable to 

address the complex problem of climate change 

because ultimately the goal is to achieve systemic 

social change and stop the extraction of fossil fuels. 

IV. MOVEMENT LAWYERING IS A FORM OF 
SOCIAL INNOVATION 

The concept of social innovation and its 

definitions have evolved over the past six decades, 

 
92 CLIMATE DEFENSE PROJECT, https://climatedefenseproject.org/ (last 
viewed July 16, 2019).  
93 See id.  
94 See About, CLIMATE DEFENSE PROJECT, 
https://climatedefenseproject.org/about/ (last viewed July 16, 2019). 
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from 1955 to the present.95 A comprehensive review 

of the literature linked social innovation to key 

themes: social inventions, social change, and address 

unmet social needs.96 More recently, the social 

innovation scholarship describes social innovation as 

a contested concept and as a collaborative concept 

that seeks to explain a diversity of uses.97 In their 

bibliometric review, Noorseha Ayob, Simon 

Teasdale, and Kylie Fagan describe the first stream 

of literature as focusing on the outcomes and social 

value production of social innovation; and the second 

focusing on new social processes focused on 

structural changes in power relations.98 However, 

their analysis indicates some decontestation with the 

 
95 See Monica Edwards-Schachter & Matthew L. Wallace, ‘Shaken, 
But Not Stirred’: Six Decades Defining Social Innovation, Ingenio 
Working Paper Series N° 1, 7 (2015). 
96 See id at 19. 
97 See Nooresha Ayob, et al., How Social Innovation ‘Came to Be’: 
Tracing the Evolution of a Contested Concept, 45 J. SOC. POL’Y 635, 
636 (2016) ; Rafael Ziegler, Social Innovation as a Collaborative 
Concept, 30 INNOVATION: THE EUROPEAN J. SOC. SCI. RSCH. 1, 5–6 
(2017). 
98 See Ayob, supra note 99, at 638–41; Eduardo Pol & Simon Philip 
Ville, Social Innovation: Buzz Word or Enduring Term?, 38 J. SOCIO-
ECONOMICS 879, 879–885 (2009); Frank Moulaert, et al., Social 
Innovation: Intuition, Precept, Concept, Theory and Practice, INT’L 
HANDBOOK ON SOC. INNOVATION 13, 15–17 (2013).  
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emerging view that both the outcome and process 

dimensions are common elements of the social 

innovation definition.99 Social innovation has 

become central to policy and has manifested as an 

effective way for dealing with societal challenges.100 

In the European Union, the Bureau of European 

Policy Advisors (BEPA) defines social innovation 

(SI) as “innovations that are social both in their ends 

and in their means and as new ideas (products, 

services, and models) that simultaneously meet 

social needs (more effectively than alternatives) and 

create new social relationships or collaborations.”101 

Most usages recognize the importance of new social 

relationships in generating new ideas and in 

delivering new solutions.102 

However, within social innovation, the 

“innovation is not only a new idea…innovation is an 

 
99 See Ayob, supra note 99, at 636–37; Ziegler, supra note 98, at 17. 
100 See Flor Avelino, et al., Transformative Social Innovation and 
(dis)Empowerment, 145 TRANSFORMATIVE FORECASTING & SOC. 
CHANGE 195 (2019). 
101 See Agnès Hubert, Empowering People, Driving Change: Social 
Innovation in the European Union, Bureau of European Policy 
Advisers (BEPA) European Commission, 7, 9 (May 2010) 
[hereinafter Empowering People, Driving Change].  
102 See Ayob, supra note 99, at 646–47. 
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inherently social process, requiring interaction with 

others: social processes of discussion, group 

formation, and networking. Thus, innovation is not 

only important for its outputs and outcomes, but also 

as a social process.”103 Alex Nicholls and colleagues 

discuss three levels of social innovation.104 The third 

level, disruptive social innovation aims at systems 

change.105 This is typically the area of social 

movements and networks aiming to change power 

relations.106 The objective of the disruptive level is 

to change cognitive frames of reference to alter social 

systems and structures.107 Transformative social 

innovation (TSI) is the process through which social 

innovation contributes to transformative change by 

challenging, altering, or replacing dominant 

institutions.108 

After reviewing the literature, Ayob, Teasdale, 

and Fagan illustrated the social innovation process, 

 
103 Ziegler, supra note 98, at 4.  
104 ALEX NICHOLLS, ET AL., NEW FRONTIER IN SOCIAL INNOVATION 
RESEARCH 3 (2015).  
105 See id. 
106 See id. 
107 See id at 4. 
108 See Avelino, et al., supra note 101, at 196. 
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showcasing five plausible pathways linked to co-

production that can be conceived as social 

innovation.109  First, new forms of social relations 

lead to innovation. Innovation leads to restructuring 

of social and power relations. Innovation leads to 

utilitarian social value. New forms of social relations 

lead to innovation which results in the restructuring 

of power relations, and thus, societal impact. New 

forms of social relations lead to innovation, which 

creates utilitarian social value, and thus societal 

impact.110 

This section analyzes the interrelationship and 

connection between movement lawyering processes 

and the fourth social innovation pathway where “new 

forms of social relations lead to innovation (new 

ideas) which results in the restructuring of power 

relations (and thus societal impact).”111 This 

connection between social innovation and movement 

lawyering is not unusual. Throughout the social 

entrepreneurship research, social entrepreneurship 

 
109 See Ayob, supra note 99, at 648, Figure 3. 
110 See id. at 648.  
111 See id. at 648, Figure 3.  
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and advocacy and social activism are linked and 

contrasted.112 

In In the literature, clear themes defining 

movement lawyering include integrated advocacy, 

building community power, and seeking to achieve 

systemic social change. A comprehensive definition 

of movement lawyering is: 

the mobilization of law through 
deliberately planned and interconnected 
advocacy strategies, inside and outside of 
formal law-making spaces, by lawyers 
who are accountable to politically 
marginalized constituencies to build the 
power of those constituencies to produce 
and sustain democratic social change 
goals that they define.113 

Table 1. Movement Lawyering Themes 

 
MOVEMENT 
LAWYERING 

THEMES CITED IN THE 
LITERATURE 

Integrated 
Advocacy 

A process-based 
approach to lawyering 
for social movements 
designed to support 

Arkles, et al 2010; 
Ball, 1994; Ching, 
et al, 2019; 
Cummings, 2017; 

 
112 See Roger L. Martin & Sally Osberg, Social Entrepreneurship: 
The Case for Definition, STAN. SOC. INNOVATION REV. 28, 30–39 
(2007); Tina Dacin, et al., Social Entrepreneurship: A Critique and 
Future Directions, 22 ORG. SCI. 1203, 1203–11 (2011). 
113 See Cummings, Movement Lawyering, supra note 52, at 1690.  
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strategic collaboration 
with nonlawyer activists 
and encourage analysis 
about the potential 
consequences. 114 

Elsesser, 2013; 
Freeman, 2015; 
Freeman and 
Freeman, 2016; 
Gordon, 2007; 
Hilbink, 2004; 
Nahmias, 2019; 
Quigley, 2018; 
Shah; 2018  

Building 
Community 
Power 

Build up the community 
by collaborating with 
clients and organizers 
within grassroots 
movements to shift the 
power back to 
communities and give 
them their voice back to 
decide their futures and 
fight the system in order 
to enforce the promises 
of a just world.115 

Arkles, et al 2010; 
Ching, et al, 2019; 
Cummings, 2017; 
Elsesser, 2013; 
Freeman, 2015; 
Freeman and 
Freeman, 2016; 
Gordon, 2007; 
Hilbink, 2004; 
Nahmias, 2019; 
Quigley, 2018; 
Riley, 2012;  
Shah; 2018 

 
114 See Cummings, Movement Lawyering, supra note 52, at 1695–11; 
Freeman & Freeman, supra note 42, at 148–51; Jennifer Gordon, The 
Lawyer is Not the Protagonist: Community Campaigns, Law, and 
Social Change, 95 CAL. L. REV. 2133, 2138 (2007); Ball, supra note 
13, at 1727-28; Lawyers and Civil Disobedience, supra note 4, at 12–
17; Hilbink, supra note 54, at 682-684; Ching, supra note 2, at 190; 
Arkles, supra note 66, at 624–25; Purvi Shah, Movement Lawyering 
Roundtable Symposium: Movement Lawyering Reading Guide, 47 
HOFSTRA L. REV. 1, 99–115 (2018); Elsesser, supra note 57, at 396–
97; Nahmias, supra note 70, at 159–64; Freeman, supra note 3, at 
103–09. 
115 See Freeman & Freeman, supra note 42, at 155–61; Gordon, supra 
note 115, at 2137–40; Cummings, Movement Lawyering, supra note 
52, at 1724–27; Quigley & Riley, supra note 6, at 205–07; Hilbink, 
supra note 54, at 684; Ching, supra note 2, at 187; Arkles, supra note 
66, at 614–17; Shah, supra note 115, at 111-112; Elsesser, supra note 
57, at 384–88; Nahmias, supra note 70, at 1369; Freeman, supra note 
3, at 110–12. 
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Seeking 
Systemic 
Social Change  

Movement lawyers seek 
to stop the larger social 
problem, challenge the 
injustices, and 
transform the whole 
system because they 
understand that rule 
change does not equal 
social change.116 

Arkles, et al 2010; 
Ching, et al, 2019; 
Cummings, 2017; 
Elsesser, 2013; 
Freeman, 2015; 
Freeman and 
Freeman, 2016; 
Gordon, 2007; 
Hilbink, 2004; 
Nahmias, 2019; 
Quigley, 2018; 
Quigley & Riley, 
2012;  Shah, 2018 

 

Table 2. Social Innovation Themes 
 

SOCIAL 
INNOVATION  

THEMES CITED IN THE 
LITERATURE 

Co-production 
and Co-
creation 

Common themes of co-
production include: 
collaboration, new 
relations, generation of 
new ideas, 
empowerment, and 
societal change.117 

Ayob, et al 2016; 
Bovaird & 
Loeffler, 2012; 
Brandsen & 
Pestoff, 2006  
 

 
116 See Freeman & Freeman, supra note 42, at 148–51; Gordon, supra 
note 115, at 2140–41; Cummings, Movement Lawyering, supra note 
52, at 1717–18; Quigley & Riley, supra note 6, at 205; Lawyers and 
Civil Disobedience, supra note 4, at 12–17; Ching, supra note 2, at 
186–88; Arkles, supra note 66, at 595–98; Shah, supra note 115, at 
111-112 Elsesser, supra note 57, at 375–78; Nahmias, supra note 70, 
at 1352–53; Freeman, supra note 3, at 107–08. 
117 See Tony Bovaird & Elke Loeffler, From Engagement to Co-
Production: How Service Users and Communities Contribute to 
Public Services, in NEW PUBLIC GOVERNANCE, THE THIRD SECTOR 
AND CO-PRODUCTION 35–60 (V. Pestoff, et al., eds., 2012); Taco 
Brandsen & Victor Pestoff, Co-Production, the Third Sector and the 
 



Vol. 21, 2021 
LSD Journal 

33 

 

Balzac-Arroyo 

Reshape Power 
Relations 

Social Innovation 
focuses on reshaping of 
power relations and 
shifting the balance of 
power which leads to 
social justice.  
 
The “strong and radical 
tradition focuses on the 
potential of 
collaborative processes 
to restructure extant 
power relations.”118  

Ayob, et al, 2016; 
Finlayson & Roy, 
2019; Nicholls 
2015; Nicholls & 
Zeigler 2019; 
Zeigler 2017 
 

Systemic 
Social Change  

Social innovation has 
been defined as leading 
to social change 
through, “those 
processes, products, 
and initiatives which 
profoundly challenge 
the system that created 
the problem that they 
seek to address.”119  

Ayob, et al, 2016; 
Antadze & 
Westley 2010; 
Moore & 
Westley, 2011 
 

 

 
Delivery of Public Services, 8 PUB. MGMT. REV. 493, 497–50 (2006); 
Ayob, supra note 99, at 649. 
118 See Ayob, supra note 99, at 645–47; Eilidh Finlayson & Michael 
James Roy, Empowering Communities? Exploring Roles in 
Facilitated Social Enterprise, 15 SOC. ENTER. J. 76, 77–80 (2019); 
Alex Nicholls & Rafael Ziegler, The Extended Social Grid Model, in 
CREATING ECONOMIC SPACE FOR SOCIAL INNOVATION 7 (Alex 
Nicholls & Rafael Ziegler, eds., 2019); Nicholls, et al., supra note 
105, at 3. 
119 See Michele-Lee Moore & Frances Westley, Surmountable 
Chasms: Networks and Social Innovation for Resilient, 16 ECOLOGY 
& SOC’Y 5 (2011); Nino Antadze & Frances Westley, Funding Social 
Innovation: How Do We Know What to Grow?, 23 THE 
PHILANTHROPIST 343, 343–56 (2010); Ayob, supra note 99, at 647. 
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A. Social Innovation and Integrated Advocacy 

The new forms of social relations and developing 

new ideas within movement lawyering is generated 

into the concept of integrated advocacy, which is a 

process-based approach that incorporates co-creating 

with the community, collaborating as equal partners, 

and breaking down hierarchical lawyer-client 

relationships to achieve social change.120 Integrated 

advocacy requires a utilization of various formats 

represented as organizational, tactical, and 

institutional in order to break down divisions and 

produce sustainable social change.121  

Organizational advocacy emphasizes horizontal 

relations, such as building partnerships with social 

movement organizations, movement constituents, 

lawyers, and other problem-solvers across the public 

and private sectors.122 Tactical advocacy focuses on 

the contribution of legal advocacy to a 

 
120 See Cummings, Movement Lawyering, supra note 52, at 1653; 
Quigley & Riley, supra note 6, at 205–07; Elsesser, supra note 57, at 
390–91; Gordon, supra note 115, at 2141.     
121 See Cummings, Movement Lawyering, supra note 52, at 1695. 
122 See id. 
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comprehensive political strategy in order to 

maximize political pressure and transform public 

opinion, similar to social movements.123 Institutional 

advocacy understands that law operates within 

different political and social institutions and that law 

needs to be deliberately leveraged from the bottom-

up, sideways, and top-down.124 

Social innovation is linked to co-production 

themes, such as collaboration, generation of new 

ideas, empowerment, and societal change.125 Social 

innovation processes create new social relations and 

involves new ways of doing, organizing, framing and 

knowing.126 Social innovation embraces the 

collaboration and new forms of social relations.127 

Appropriate approaches for addressing wicked 

 
123 See id. at 1696.  
124 See id. at 1657. 
125 See Bovaird, supra note 118, at 35–60; Brandsen, supra note 118, 
at 497; Ayob, supra note 99, at 649. 
126 See Avelino, et al., supra note 101, at 197 (citing Alex Haxeltine, 
et al., A Framework for Transformative Social Innovation: TRANSIT 
Working Paper # 5, TRANSFORMATIVE SOCIAL INNOVATION THEORY 
(Nov. 2016), 
http://www.transitsocialinnovation.eu/content/original/Book%20cove
rs/Local%20PDFs/240%20TRANSIT_WorkingPaper_no5_TSI%20fr
amework_Haxeltine%20et%20al_November2016_AH041116.pdf.) 
127 See Ziegler, supra note 98, at 1–3.  
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problems involves users as co-creators, multiple 

diverse actors, and compelling collective action.128 

Collaborative concepts bring together multiple 

disciplines and actors from government, civil 

society, and business.129  

Integrated advocacy embraces the co-production 

themes of social innovation by requiring horizontal 

relationships, co-creating equally and the crossing of 

silos by collaborating with non-lawyers to create new 

techniques, other than traditional litigation, in order 

to shift public opinion and generate political 

pressure. Movement lawyers explore a range of 

options such as litigation, lobbying, community 

education, media campaigns, political mobilization, 

and organizing.130 Non-traditional and non-legal 

tactics need to be part of the social change 

strategy.131 This means that lawyers many times will 

be “making it up as they go along,” and new legal 

 
128 See Zivkovic, supra note 40, at 353.  
129 See Ziegler, supra note 98, at 2.  
130 See Freeman, supra note 3, at 115; Cummings, Movement 
Lawyering, supra note 52, at 1704; Gordon, supra note 115, at 2137–
38.   
131 See Nahmias, supra note 70, at 1369.  
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services will need to be produced depending on the 

context and the needs of the movement.132 The 

innovation relates to the newness of the ideas or the 

collaborative forms of social relations involved in the 

generation and implementation of these ideas.133 

Movement lawyering embraces ambiguity by 

acknowledging that they are operating in unknown 

territories which will require new approaches driven 

by new relationships to meet the needs of the 

movement and advance it forward. Both movement 

lawyering and social innovation focus on the “power 

of networks to create social change and/or provide 

solutions to social problems.”134  

 

 

 

 

 

 

 

 
132 See Ball, supra note 13, at 1727; Gordon, supra note 115, at 2145.  
133 See Ayob, supra note 99, at 648. 
134 See id. at 646.  
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Table 3. Social Innovation and Integrated Advocacy 

 
THEMES MOVEMENT 

LAWYERING 
SOCIAL 

INNOVATION 
Integrated 
Advocacy 
 

They co-create with the 
community and 
collaborate as equal 
partners by crossing silos, 
breaking down 
hierarchical lawyer-client 
relationships and 
developing horizontal 
relationships while 
creating new ideas to 
achieve social change.   
  

Social innovation is 
linked to co-creation 
and co-production, 
which are new forms 
of collaborations, 
and new and less 
hierarchical 
relationships 
between government, 
civil society, and 
citizens, which 
subsequently leads to 
innovations. 

B. Social Innovation and Building Community 
Power 

The collaboration and co-creation methods 

through integrated advocacy seeks to build power. A 

movement lawyer uses different tools, many 

mentioned above in sub-part A, with the aim of 

building power, defending, and protecting social 

movements and the activists and communities within 

them.135 Movement lawyers adopt the same 

 
135 See Ching, supra note 2, at 187.  
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mentality as organizers and grassroots leaders by 

thinking in terms of transforming the power 

structures that produce unjust laws and policies.136 

This is especially important because typically the 

focus has been on traditional methods of access to 

courts and legal reforms, instead of shifting the 

attention to questions of power.137 Movement 

lawyers believe they will not be satisfied until they 

shift the power back to communities to decide their 

futures and create mechanisms to enforce the 

promises of a just world.138 

Social innovation focuses on the restructuring of 

power relations and shifting the balance of power 

which leads to greater social inclusion and social 

justice.139 BEPA also describes social innovation as 

empowering people and driving social change.140 

There is a shared expectation regarding the 

 
136 See Freeman & Freeman, supra note 42, at 150–51; Cummings, 
Movement Lawyering, supra note 52, at 1657; Freeman, supra note 3, 
at 135.   
137 See Ching, supra note 2, at 187–88.  
138 See Freeman, supra note 3, at 111. 
139 See Ayob, supra note 99, at 645; Moulaert, supra note 99, at 15-
17. 
140 See Empowering People, Driving Change, supra note 102, at 10.  
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empowering potential for social innovation.141 There 

is also support for the idea that social enterprise can 

be empowering, especially when it is “collective” or 

“community led.”142 It has been deemed necessary 

that members of the community take ownership of 

the problem and initiate action.143 However, critical 

perspectives on empowerment recognize that 

attempts to empower others may, in effect, 

disempower them.144 For example, if unequal power 

relationships go unchecked, this can disempower 

communities.145 It is argued that research on 

transformative social innovation (TSI) 

empowerment needs to give attention to the 

processes of disempowerment because high 

expectations on the empowering potential merits 

critical reflection.146 Through integrated advocacy 

processes and adopting the organizer mentality, 

movement lawyers are looking to empower 

 
141 See Avelino, et al., supra note 101, at 196. 
142 See Finlayson, supra note 119, at 76–77.  
143 See id.   
144 See Avelino, et al., supra note 101, at 200. 
145 See Finlayson, supra note 119, at 89. 
146 See Avelino, et al., supra note 101, at 198. 
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communities and constituents within social 

movements. Despite these good intentions, 

movement lawyers need to recognize the potential 

for unintended consequences and disempowerment, 

because building power is necessary in the pursuit of 

achieving systemic social change. 

 
Table 4. Social Innovation and Building 

Community Power 
 

THEMES MOVEMENT 
LAWYERING 

SOCIAL 
INNOVATION 

Building 
Power 

Lawyers seek to build 
power and shift the 
power to communities 
to fight unjust systems 
by recognizing that 
empowerment is 
valuable for radical 
social change.  

It focuses on the 
restructuring of power 
relations through 
collaborative 
processes and shifting 
the balance of power, 
which leads to social 
justice. 

C. Social Innovation and Achieving Systemic 
Social Change 

As acknowledged by the sections above, the 

ultimate goal of movement lawyers is achieving 

systemic social change. They consider how rule 

change does not always equal social change, and 

therefore focus on the collective action not solely 
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individual rights.147 They think that addressing the 

root cause of the systemic inequities is the way to 

change the legal system.148 Social change can be 

either incremental or radical.149 Incremental builds 

on what already exists and radical produces a total 

change compared to the past.150 The social 

innovation literature, as well as the movement lawyer 

literature highlight “how grassroots collaborations 

could transform social relations and improve 

governance systems.”151 Social innovation has been 

described as a multi-level set of processes that has 

the ability to address social problems in a systemic 

way.152 Systemic innovation, considered the most 

appropriate to address wicked problems, requires co-

 
147 See Cummings, Movement Lawyering, supra note 52, at 1650.  
148 See Ching, supra note 2, at 194.  
149 Fostering Innovation to Address Social Challenges: Workshop 
Proceedings, ORGANIZATION FOR ECONOMIC CO-OPERATION AND 
DEVELOPMENT 1, 22 (2011), 
https://www.oecd.org/sti/inno/47861327.pdf [hereinafter Fostering 
Innovation]. 
150 See id.; Ezio Manzini, Making Things Happened: Social 
Innovation and Design, 30 MASS. INST. TECH 57, 57 (2013). 
151 See Ayob, supra note 99, at 647 (citing FRANK MOULAERT, ET AL., 
THE INTERNATIONAL HANDBOOK ON SOCIAL INNOVATION: 
COLLECTIVE ACTION, SOCIAL LEARNING AND TRANSDISCIPLINARY 
RESEARCH (2013)); Hilbink, supra note 54, at 681-689. 
152 See Nicholls & Ziegler, supra note 119, at 27.  
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creation throughout the process to bring about 

systems change.153 Additionally, the use of 

community transition processes based on an 

understanding of complex adaptive systems, can 

offer great success in impacting larger scale variables 

such as climate change.154 Ultimately, there is a place 

for radical change in social innovation through social 

movements that “aim to change entrenched power-

relations, alter social hierarchies, or reframe issues to 

the benefit of otherwise disenfranchised groups.”155 

Movement lawyering embraces the goal of 

disruptive social innovation, which aims at systems 

change.156 

 
 
 
 
 
 
 
 

 
153 See Zivkovic, supra note 40, at 354. 
154 See Goldstein, supra note 91, at 15.  
155 See Nicholls & Ziegler, supra note 119, at 7. 
156 See Nicholls, et al., supra note 105, at 3.  
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Table 5. Social Innovation and Systemic Social 
Change 

 
THEMES MOVEMENT 

LAWYERING 
SOCIAL 
INNOVATION 

Systemic 
Social 
Change 

It seeks to stop the larger 
social problem by 
addressing the root cause, 
challenge the injustices, 
and transform the whole 
system. 
 
 
 
 

It is focused on 
innovations that lead to 
systemic social change 
through processes, 
products, and initiatives 
that profoundly 
challenge the system 
that created the problem 
that they seek to 
address. 

D. Movement Lawyering is a Form of Social 
Innovation  

As discussed throughout this section, the 

movement lawyer process themes of integrated 

advocacy, building community power, and aiming to 

achieve systemic social change are connected to the 

social innovation process themes of co-production 

and co-creation, reshaping power relations, and 

systemic social change. This interrelationship 

between movement lawyering and social innovation 

is summarized in Figure 1. This figure intends to 

compare both movement lawyering and social 
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innovation themes and further point out these 

connections and how they both aim to achieve 

systemic social change. 

 

Figure 1. Movement Lawyering is a Form of Social 
Innovation  

 

 

V. THE MOVEMENT LAWYERS OF THE 
CLIMATE MOVEMENT 

The injustice is that those most vulnerable have 

the least to do with causing climate change. As has 

been shown, throughout history many social 

movements have incorporated civil disobedience as 

part of the strategy to expose unjust laws and propel 

society towards changing those laws and the systems 

that created them in the first place. This section will 

exemplify a social innovation through a “movement-

based model” for climate justice by showcasing how 
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the Climate Defense Project is incorporating these 

themes and aiming to undertake the disruptive level 

of social innovation in their work to fight climate 

change and advance climate justice. 

A. Climate Defense Project: Integrated 
Advocacy 

The co-founders of CDP met during their first 

year of Harvard Law School while working on Fossil 

Fuel Divestment Campaigns on campus.157 They 

tried all sorts of advocacy techniques such as 

petitions, rallies, and referendums, but the 

administration did not want to hear it.158 This is when 

Kelsey Skaggs, Ted Hamilton, and Alice Cherry, as 

students, decided to take advocacy to another level 

and sue Harvard, in the first ever, Fossil Fuel 

Divestment Litigation.159 Although the lawsuit was 

not successful, CDP co-founders found the 

importance of integrating the litigation into greater 

 
157 See Telephone Interview with Kelsey Skaggs & Ted Hamilton, 
supra note 83.  
158 See id. 
159 See id.; Balzac, supra note 35, at 134–37. 
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fossil fuel divestment campaign strategies.160 They 

realized that law and litigation serve as a tool, but not 

the only tool, in advancing the aims of the climate 

justice movement.161CDP embraced the movement 

lawyering processes of integrated advocacy when 

they designed the structure and mission of their 

organization. Their services are broken down into 

three main categories: public education and 

convening equaling (35%), production of legal 

reference materials equaling (30%), and litigation 

equaling (30%).162 Their four main service areas are 

identified as the following:  

1) Providing trainings to empower 
individuals and communities to take 
action on climate change by ensuring 
they know their rights; 2) Connecting 
attorneys with communities and 

 
160 See Telephone Interview with Kelsey Skaggs & Ted Hamilton, 
supra note 83.  
161 See Gordon, supra note 115, at 2141; Cummings, Movement 
Lawyering, supra note 52, at 1658; Lawyers and Civil Disobedience, 
supra note 4, at 12–17; Nahmias, supra note 70, at 1337; Scott 
Cummings & Deborah Rhodes, Public Interest Litigation: Insights 
from Theory and Practice, 36 FORDHAM URBAN L. J. 604, 609–12 
(2009). 
162 Changes to Form 1023, Department of the Treasury Internal 
Revenue Service, https://climatedefenseproject.org/wp-
content/uploads/2015/04/CDP-IRS-1023-Filing-Redacted.pdf (last 
viewed Apr. 12, 2019) [hereinafter Changes to Form 1023]. 
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campaigns to strengthen and sustain the 
climate movement; 3) Putting climate 
change on trial by supporting individuals 
in climate-related legal actions 
throughout the trial process and ensuring 
they have the most up-to-date evidence 
on their side; [and] 4) Developing legal 
resources for the climate movement 
campaigns, communities, and 
attorneys.163 

CDP is approaching lawyering by designing 

pathways that create new relationships in 

collaboration with nonlawyer activists, the 

community, movement organizations, and other 

lawyers, which is necessary for integrated 

advocacy.164  

CDP co-founders started out as activists, and 

some of their first memories are blockading the main 

administration building on campus, so even though 

they are now lawyers, they are not too far removed 

from activism.165 This is important because they 

have an appreciation for the significant contributions 

 
163 CLIMATE DEFENSE PROJECT, supra note 93.  
164 See Cummings, Movement Lawyering, supra note 52, at 1653.  
165 See Telephone Interview with Kelsey Skaggs & Ted Hamilton, 
supra note 83.  
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and goals that activists have to advance the 

movement forward.166 Their social innovation model 

is built upon the processes of establishing these 

horizontal relationships with the activists and the 

communities. Specifically, they are focused on 

collaborating with the Shut it Down defendants, the 

Climate Disobedience Center, and collaborating with 

groups in the broader climate justice movement by 

keeping each other up-to-date, soliciting advice, and 

making connections.167 They appreciate the power of 

networks and work with organizations seeking both 

incremental and radical change. CDP sees the 

importance of incremental social innovation, which 

works with already existing systems to address social 

needs more effectively.168 The evidence shows that 

the majority of social innovations are incremental, 

and therefore are necessary to advance social 

change.169 

 
166 See id.  
167 See E-mail from Josephine M. Balzac, Assistant Professor, to 
Kelsey Skaggs, Executive Editor, & Ted Hamilton, Co-Founder, the 
Climate Defense Project (July 17, 2019) (on file with author) 
[hereinafter E-mail from Josephine M. Balzac]. 
168 See Nicholls, et al., supra note 105, at 3-4, 147.  
169 See Fostering Innovation, supra note 150, at 22.  
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It is clear by their own description, that they 

understand the need for tactical advocacy by 

exploring a range of options to maximize the political 

pressure and transformation of public opinion and 

that the social change strategy requires both legal and 

non-legal tactics.170 The legal tactics they adopt 

include providing advice to other attorneys, 

summarizing existing laws, highlighting avenues for 

legal reform, and creating legal references to share 

with attorneys, activists, and the public.171 CDP 

provides open sourced resources, educates the 

communities and activists about their rights, and 

frequently promotes awareness by being avid 

speakers across the country.172 CDP also focuses 

their collaborations with scientific experts and social 

movement experts to further build the strength of 

their integrated advocacy techniques.173 One of the 

most innovative approaches to integrated advocacy 

utilized by CDP is defending frontline climate 

 
170 See Cummings, Movement Lawyering, supra note 52, at 1695–96; 
Nahmias, supra note 70, at 1369. 
171 See Changes to Form 1023, supra note 163. 
172 See id.  
173 See CLIMATE DEFENSE PROJECT, supra note 93.  
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activists, who have been arrested while participating 

in climate civil disobedience against fossil fuel 

infrastructure, by exercising the necessity defense.174  

1. The Necessity Defense 

The necessity defense is an old English common 

law defense, believed to be used as early as 1550.175 

The necessity defense states that “breaking the law 

can be legally, as well as morally, permissible, and 

our legal system recognizes that breaking the law is 

sometimes justified.”176 The defense justifies non-

violent illegal acts committed to achieve a greater 

good.177 The purpose of the illegal act is to call 

 
174 Climate Necessity Defense Case Guide: A Guide for Activists and 
Attorneys, CLIMATE DEFENSE PROJECT 1, 1 (Apr. 3, 2019), 
https://climatedefenseproject.org/wp-content/uploads/2019/04/CDP-
Climate-Necessity-Defense-Case-Guide-April-3-2019.pdf 
[hereinafter Climate Necessity Defense Case Guide]. 
175 See Lance N. Long & Ted Hamilton, The Climate Necessity 
Defense: Proof and Judicial Error in Climate Protest Cases, 38 
STAN. ENV’T L.J. 57, 69 (2019). 
176 Kelsey Staggs, Why the ‘Necessity Defense’ is Crucial to the 
Climate Struggle, PACIFIC STANDARD MAG. (May 1, 2019), 
https://psmag.com/ideas/the-necessity-defense-is-crucial-to-the-
climate-struggle.  
177 See Steven Bauer & Peter J. Eckerstrom, The State Made Me Do 
It: The Applicability of the Necessity Defense to Civil Disobedience, 
39 STAN. L. REV. 1173, 1174 (1987). 
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attention to the significant injustice in order to 

provoke change.178 

Steven Bauer and Peter J. Eckerstrom called it a 

social policy that sanctions certain justifiable, but 

illegal acts, further stating that it relies on a utilitarian 

rationale by giving individuals political 

empowerment and to empower the jury members, 

who ultimately determines whether an illegal act was 

committed for the greater good.179 It articulates a 

“profoundly revolutionary principle, both as a 

jurisprudential doctrine and as a vehicle for social 

change.”180 The necessity defense, known as “choice 

of evils,” is a political-legal tool being used by 

climate activists to justify and promote awareness on 

climate resistance actions.181 It is a “radical legal 

principle.”182 The necessity defense, which varies by 

state laws, usually requires that the defendant show 

 
178 See John Alan Cohan, Civil Disobedience and the Necessity 
Defense, 6 PIERCE L. REV. 111, 113 (2007). 
179 See Bauer, supra note 178, at 1174.  
180 Shaun Martin, The Radical Necessity Defense, 73 U. CINCINNATI 
L. REV. 1527, 1529 (2005). 
181 See MODEL PENAL CODE § 3.02 (AM. L. INST. 1962); Climate 
Necessity Defense Case Guide, supra note 175, at 1. 
182 J.C. Oleson, “Drown the World”: Imperfect Necessity and Total 
Cultural Revolution, 3 HARV. UNBOUND J. LEGAL LEFT 19, 20 (2007). 
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four elements: “ a) Faced an imminent danger; b) 

took action to prevent that danger through less 

harmful means (lesser of two evils); c) reasonably 

anticipated that the action would prevent the danger; 

and d) had no reasonable alternative to the action.”183 

As part of their integrated advocacy techniques, CDP 

produced the “Climate Necessity Defense Case 

Guide” as a guide for activists and attorneys to 

explain the importance of the necessity defense in 

climate cases.184 In the guide, they express how the 

“defense educates the public about the risks of 

climate change, the inaction of governments, and the 

need for citizen action to change our energy 

politics.”185 When the necessity defense is applied to 

civil disobedience it can persuade others to see the 

honor in the civil disobedience, the integrity of the 

role of the judiciary, the power of individuals in 

society, and the right to protest in this democracy.186  

 
183 See Climate Necessity Defense Case Guide, supra note 175, at 1.  
184 See id.   
185 See id.  
186 See Bauer, supra note 178, at 1173–74.  
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CDP has represented activists and presented the 

necessity defense in the following cases: North 

Dakota v. Foster, Massachusetts v. Gore, Minnesota 

v. Cussen-Anglada, Montana v. Higgins, Minnesota 

v. Klapstein, and Washington v. Ward.187 These 

cases include the “Shut It Down defendants,” who 

coordinated actions at the Kinder Morgan pipelines 

across the states of Minnesota, Montana, North 

Dakota, and Washington to turn the valves to shut off 

tar sands oil flowing from Canada.188 The “Four 

Necessity Valve Turners” are Catholic Workers 

activists who turned valves on a pipeline to stop the 

flow of tar sands through Enbridge Lines.189  

 
187 See Climate Necessity Defense Case Guide, supra note 175, at 1–8 
(citing North Dakota v. Foster, No. 34-2016-CR-00187 (N.E. Jud. 
Dist. Ct. Pembina Cty., N.D., Oct. 6, 2017); Massachusetts v. Gore, 
No. 1606CR000923 (Mass. Dist. Ct., Bos. Mun. Ct., Mar. 27, 2018); 
Minnesota v. Cussen-Anglada, No. 31-Cr-19-395 (Minn. Ninth Jud. 
Dist. Ct., Itasca Cty., Mar. 25, 2019); Montana v. Higgins, No. DC-
16-18 (Mont. Twelfth Jud. Dist. Ct., Choteau Cty., Feb. 12, 2019); 
Minnesota v. Klapstein, No. 15-CR-16-413 (Minn. Ninth Jud. Dist. 
Ct., Clearwater Cty., Oct. 9, 2018); Washington v. Ward, No. 16-1-
010001-5 (Wash. Sup. Ct., Skagit Co., 2017)). 
188 See E-mail from Josephine M. Balzac, supra note 168; Climate 
Necessity Defense Case Guide, supra note 175, at 1–8. 
189 Climate Necessity Defense Case Guide, supra note 175, at 1. 
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2. The Elements of the Climate Necessity 
Defense  

Without getting too detailed with the procedural 

legalities of the necessity defense, it is important to 

understand the impacts of each element and how it 

empowers, shifts the public conscience, and seeks to 

create a positive social change. First, the requirement 

of the lesser of two evils, is usually easy to prove that 

the harm to be prevented was greater than the minor 

criminal charge.190 In the case of climate 

disobedience, it is clear that it would be difficult for 

anyone to dispute that a trespass was a lesser evil 

than the threat of climate change. The causal nexus, 

which requires showing that the defendant 

reasonably believed their actions would avoid or 

minimize the harm, sheds light on the ripple effect 

each individual action can have in reforming 

society.191 The following subparts will highlight both 

the imminent harm and no legal alternatives 

requirements. 

 
190 See Cohan, supra note 179, at 126. 
191 See Bauer, supra note 178, at 1173–75.  
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a. Imminent Harm 

In using the necessity defense, the defendants 

must prove they faced an imminent danger when 

conducting the civil disobedience.  This is a powerful 

tool because it allows the defendant to demonstrate 

the urgency of the social problem by presenting 

scientific evidence, through expert witnesses, that 

climate change is a real and immediate threat.192 By 

putting climate change on trial, CDP brings scientific 

experts such as, James Hansen, the leading NASA 

scientist, who first rung the alarm in 1987 about the 

irreversible damage and is called the father of climate 

alarmism to prove this imminent harm.193 

Unfortunately, some judges have barred experts from 

 
192 See id. at 1176.  
193 See Recognizing Strength of Activists’ Case, Minnesota Judge 
Issues First-of-Its-Kind Written Decision Allowing Presentation of 
Climate Necessity Defense in a Jury Trial, CLIMATE DEFENSE 
PROJECT (Oct. 14, 2017), 
https://climatedefenseproject.org/recognizing-strength-activists-case-
minnesota-judge-issues-first-kind-written-decision-allowing-
presentation-climate-necessity-defense-jury-trial/ [hereinafter 
Recognizing Strength of Activists’ Case]; Robert Bradley, Climate 
Alarmism: Statism’s New Clothes, FORBES (Nov. 17, 2015), 
https://www.forbes.com/sites/robertbradley/2015/11/17/climate-
alarmism-statisms-new-clothes/#4c1f475f7ae5.  
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testifying for the defense.194 The necessity defense 

has been difficult to use in criminal civil 

disobedience, as courts usually prevent the 

presentation of the necessity defense prior to trial. 

However, CDP has been successful in securing two 

appellate opinions that recognize the climate 

necessity defense.195 

b. No Legal Alternatives 

Another difficult element196 is proving that there 

were no other legal alternatives that would divert the 

harm. This is also an empowering ability to prove the 

unresponsiveness of those in power in dealing with 

the problem and a way to publicize and debate 

political issues in a judicial forum.197 This is the 

opportunity that CDP seizes; to put climate change 

on trial. When the other branches of government, the 

 
194 See Recognizing Strength of Activists’ Case, supra note 194. 
195 See E-mail from Josephine M. Balzac, Assistant Professor, to Ted 
Hamilton, Co-Founder, the Climate Defense Project (2019) (on file 
with author).  
196 See MODEL PENAL CODE, supra note 182. 
197 See Cohan, supra note 179, at 143; Bauer, supra note 178, at 
1176. 
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executive branch and the legislative branch, are not 

responding to an urgent problem, evidence can be 

presented to the third branch of government, the 

judiciary, which should be impartial. As Bauer and 

Eckerstrom stated, the necessity defense is appealing 

to activists who practice civil disobedience because 

the courtroom forum mandates equal time and 

respect to express their political views.198 

In analyzing the climate necessity defense 

through the no legal alternatives angle, climate 

activists offer proof of how they have attempted 

numerous times to address climate change through 

legal means such as, lobbying, petitioning, testifying 

at public hearings, organizing, and rallying.199 In 

North Dakota v. Foster the defendants offered expert 

evidence of the systemic failure through the decades 

of all branches of government (executive, legislative, 

and judicial) to secure any adequate protections for 

the climate.200  

 
198 Bauer, supra note 178, at 1176. 
199 See Long, supra note 176, at 99–100 (citing Higgins, No. DC-16-
18).  
200 See id. at 100 (citing Foster, No. 34-2016-CR-00187).  
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B. The Climate Defense Project Builds 
Community Power 

Through the use of integrated advocacy 

techniques including necessity, CDP is aiming to 

empower and strengthen the climate justice 

movement. They are trying to build power for the 

climate movement by providing legal services, 

communications power, political, and grassroots 

support, which are the core components of the 

“social change power meter.”201 This grassroots 

organizing tool is based on the assumption that 

systemic injustice is the result of power 

imbalances.202 When oppressed communities can 

acquire more power in each of these areas, especially 

grassroots power, large scale social change can be 

achieved.203 The necessity defense is one of the few 

tools that political activists can use to shine light on 

the abuse of power that motivated their protest.204 It 

 
201 See Freeman & Freeman, supra note 42, at 156.  
202 See id. 
203 See id.  
204 See Bauer, supra note 178, at 1176.  
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provides the activist defendant political 

empowerment.205 

CDP’s services are seeking to empower 

communities, activists, and lawyers in the climate 

movement through a number of legal and educational 

resources that are open sourced and available. These 

include the Principles of Climate Resistance, which 

comprises constitutional rights and international 

human rights), Amicus briefs, U.S. legal framework 

of climate change, the “Climate Necessity Defense 

Guide”, “Climate Necessity Defense Info Pamphlet”, 

“Political Necessity Defense Jurisdiction Guide”, 

and a comic explaining the climate necessity 

defense.206 Some of these resources were produced 

in collaboration with the Climate Disobedience 

Center and the Graphic Advocacy Project.207 These 

novel resources educate the community, giving them 

the tools to be effective in their civil disobedience 

and make an impact within the climate justice 

 
205 See id. at 1184. 
206 See Resources, CLIMATE DEFENSE PROJECT, 
https://climatedefenseproject.org/resources/ (last viewed July 6, 
2019) [hereinafter Resources].  
207 See id. 
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movement. A quick glance at CDP’s press page 

demonstrates how their movement lawyering is 

impacting the climate justice movement.208  

C. The Climate Defense Project is Advancing 
Systemic Social Change 

Movement lawyers sense that at times history has 

proven that systemic social change comes from 

social movements.209 Through implementing the 

movement lawyering processes, CDP is seeking 

systemic social change to move from fossil fuels 

aligning within the climate justice movement. There 

is an understanding of the systemic problems, many 

of which the law itself perpetuates. CDP embraces 

the four key points that underlie a movement 

lawyer’s work: long-term vision and power building, 

relationships with “clients,” the limited role of the 

law, and the use of advocacy strategies and skills.210 

CDP embodies these main characteristics and are 

 
208 See Press, CLIMATE DEFENSE PROJECT, 
https://climatedefenseproject.org/press/ (last viewed July 6, 2019) 
[hereinafter Press]. 
209 See Quigley & Riley, supra note 6, at 204.  
210 See Freeman, supra note 3, at 109.  
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advocating the courts to consider the larger 

landscape of climate policy and protest. 

They are attempting to change the system,  by 

putting climate change on trial. They are allowing the 

scientific evidence to be heard by the only branch of 

government that may unbiasedly find scientific 

evidence as facts. They are working to dismantle the 

fossil fuel systems, which they perceive are 

oppressive, they are not working only one case at a 

time, but collaborating with others for the greater 

climate movement, which seeks to have a just 

transition to a clean energy future. There is a “new 

wave of movement lawyering, representing a distinct 

professional response to changing political 

circumstances.”211 Through CDP’s climate 

movement lawyering strategies, they are working 

within the legal system, creating incremental social 

innovations while seeking to reach the disruptive 

level of social innovation aiming at systemic social 

change, with the ultimate goal of achieving climate 

justice.  

 
211 See Cummings, Movement Lawyering, supra note 52, at 1652. 
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VI. CONCLUSION 

The climate justice movement is fighting against 

the laws “that trail behind what is just.”212 The 

injustice is felt so deeply and widely that many 

people are mobilizing to challenge the power 

holders, governments, and the fossil fuel industry. In 

various social movements, the positive impacts of 

civil disobedience have been felt. Many times, what 

was once deemed crazy, is later admired, celebrated, 

and valued. Movement lawyers have risen to the 

challenge in some of these movements because they 

believe, similarly to the field of social innovation, 

that many problems are systemic and require a 

disruption of the status quo. Movement lawyers join 

movements not to lead, but to stand as equal partners 

in the same fight. The literature revealed that in 

practice the methodology of co-creating and 

collaborating with communities is essential in both 

social innovation and movement lawyering because 

 
212 Jennifer Ching, et al., A Few Interventions and Offerings from 
Five Movement Lawyers to the Access to Justice Movement, 87 
FORDHAM L. REV. 186, 187 (2019). 
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it is seen as a problem-solving tool that leads to the 

social change. Additionally, the research indicates 

that by building power and empowering 

communities, unjust systems can be dismantled and 

ultimately lead to systemic social change. The 

Climate Defense Project is working towards 

eliminating our dependence on the fossil fuel system 

and create a “just transition”213 to a clean energy 

future, by seeking to empower communities, who are 

challenging the status quo, and creating innovative 

strategies to ultimately put climate change on trial. 

This Article has the potential to further future 

investigations into the interrelationship between 

movement lawyering and social innovation. This is 

important because as mentioned, the social enterprise 

field usually identifies lawyers in a conventional 

position of providing lawyer services to the social 

enterprise, but fails to consider those lawyers, who 

are creating social enterprises and seeking to be 

 
213 The Just Transition Alliance Definition of a Just Transition and 
Just Transition Principles, Just Transition Alliance, 
https://climatejusticealliance.org/wp-content/uploads/2018/06/Just-
Transition-Alliance-Just-Transition-Principles.pdf (last viewed April 
29, 2021). 

https://climatejusticealliance.org/wp-content/uploads/2018/06/Just-Transition-Alliance-Just-Transition-Principles.pdf
https://climatejusticealliance.org/wp-content/uploads/2018/06/Just-Transition-Alliance-Just-Transition-Principles.pdf
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changemakers by implementing social innovation 

processes/initiatives with the aim of achieving 

systemic social change. There needs to be continued 

research on how the movement lawyer processes 

interrelated to social innovation do in fact achieve the 

goal of systemic social change. Also, legal academic 

research generally describes how movement lawyers 

are different than traditional lawyers and how they 

are necessary within social movements; however, 

there is relatively little research of actual movement 

lawyers and the specific types of impacts they have 

had within social movements. Additionally, given 

the political climate, many lawyers have started to 

create social enterprises that encompass the themes 

of movement lawyers and these could prove to be 

model case studies in analyzing movement lawyers 

in practice and the impact of these social enterprises. 

Furthermore, broader research would be necessary to 

discover additional examples of movement lawyers 

within the climate movement. Movement lawyering 

is an area that is expanding within legal academia; 

however, it has not yet formally entered the field of 
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social innovation, social entrepreneurship, and social 

enterprise, which is long overdue.  
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TICKET TO RIDE: EXPANDING FREE 
AND SUBSIDIZED SCHOOL-AGED 

YOUTH TRANSIT ACCESS TO 
REDUCE FRICTION, DISMANTLE 

POLICE-MINORITY YOUTH 
INTERACTIONS, AND 

DECRIMINALIZE LOW-LEVEL 
TRANSIT MISCONDUCT 

Sarah Husk 

 

I. INTRODUCTION 

In June 2019, New York State announced an 

“initiative to increase police presence and 

surveillance to prevent fare evasion” on the New 

York City (NYC) subway system.1 Citing 

supposedly escalating crime rates in the subway 

system and a dramatic and growing budget shortfall, 

the government instituted severe, pretextual, and 

 
1 Benjamin Goggin, NYC Protestors Jumped Subway Turnstiles and 
Rallied Against Police over a Fare Crackdown That’s Sparked Viral 
Videos and Outrage, BUS. INSIDER (Nov. 2, 2019),  
https://www.businessinsider.com/nyc-mta-subway-protests-
demonstrators-called-out-overpolicing-racism-2019-11.  

https://www.businessinsider.com/nyc-mta-subway-protests-demonstrators-called-out-overpolicing-racism-2019-11
https://www.businessinsider.com/nyc-mta-subway-protests-demonstrators-called-out-overpolicing-racism-2019-11
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ineffective “broken windows” transit policing 

policies.2 Despite this obfuscatory narrative, in 

reality, the overall crime rate remained flat in 2019, 

with little change over prior years.3 New York faced 

considerable backlash for this crackdown but has 

nevertheless persisted. Policing transit fare evasion 

 
2 See Stephen Nessen, MTA Hopes to Avoid Service Cuts by Slashing 
Staff, But Will Spend $250 to Hire More Cops, GOTHAMIST (Nov. 15, 
2019), https://gothamist.com/news/mta-hopes-avoid-service-cuts-
slashing-staff-will-spend-250-million-hire-more-cops (questioning 
officials’ economic justifications for the crackdown given the fact 
that augmenting the transit police force will cost the MTA nearly 
$250 million over five years, even though the initiative is only 
expected to generate around $200 million in cost savings over 
roughly the same time period, and at most around $50 million 
annually); Hiring 500 More Police Officers for the Subway Is a 
Misuse of Funds, N.Y. TIMES (Dec. 20, 2019), 
https://www.nytimes.com/2019/12/20/opinion/subways-police.html 
(noting that Gov. Cuomo and MTA officials cited “an increase in 
crime and quality of problems” as the primary justification for the 
crackdown—despite the fact that in 2019, “[s]ubway crime 
remain[ed] at record-low levels”). 
3 Nicole Gelinas, The MTA’s Fiscal ‘Plan’ Is Pure Politics, N.Y. 
POST (Nov. 17, 2019), https://nypost.com/2019/11/17/the-mtas-fiscal-
plan-is-pure-politics/. Although there has been a recent a uptick in 
subway crime in 2020 and 2021, even as ridership has decreased, 
these figures are not necessarily indicative of an overall upward trend 
in crime. Nevertheless, the MTA has used these statistics to stir fear 
among NYC residents and to justify the addition of another 500 
transit officers to police the subway system. See id. The MTA has 
framed the increased crime rate as occurring despite decreased 
ridership, yet it is worth noting that decreased ridership may be 
contributing to this phenomenon under the logic of “safety in 
numbers.” Indeed, usually crimes occur at higher rates during off-
peak hours when subway ridership is at its lowest and individual 
riders are, in many ways, more vulnerable. 

https://gothamist.com/news/mta-hopes-avoid-service-cuts-slashing-staff-will-spend-250-million-hire-more-cops
https://gothamist.com/news/mta-hopes-avoid-service-cuts-slashing-staff-will-spend-250-million-hire-more-cops
https://www.nytimes.com/2019/12/20/opinion/subways-police.html
https://nypost.com/2019/11/17/the-mtas-fiscal-plan-is-pure-politics/
https://nypost.com/2019/11/17/the-mtas-fiscal-plan-is-pure-politics/
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substantially impacts young people and has a 

particularly detrimental impact on minority and other 

marginalized youth populations. Data indicates that 

school-aged adolescents are involved in 

approximately 60-70% of fare evasion arrests and 

police interactions system-wide, with Black male 

youth facing the most extreme disproportionality of 

transit surveillance and arrest.4 

Currently, the Metropolitan Transportation 

Authority (MTA) and NYC’s Department of 

Education (DOE) provide free and subsidized transit 

fare through the Student MetroCard program to 

qualifying students ranging from kindergarten to 

high school (K-12). While most middle and high 

school-aged low-income students do qualify for 

Student MetroCards, there are substantial limitations 

built into the program. Namely, Student MetroCards 

do not provide unlimited transit access; Student 

MetroCards come preloaded with a limited amount 

 
4 Maura Ewing, Will New York Stop Arresting People for Evading 
Subway Fares?, ATLANTIC (Aug. 4, 2017),  
https://www.theatlantic.com/politics/archive/2017/08/new-york-
subway-fares/535866/.  
 

https://www.theatlantic.com/politics/archive/2017/08/new-york-subway-fares/535866/
https://www.theatlantic.com/politics/archive/2017/08/new-york-subway-fares/535866/
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of trips, may only be used for transportation to and 

from school and school-sponsored events, and are 

not to be used on weekends or for other events or 

activities not directly related to school.  

Open transit access for youth is necessary to 

avoid and diffuse tensions with the policed subway 

environments. The NYC DOE should prevent 

conflict rather than facilitate lucrative contact 

between NYC Black and Hispanic youth and law 

enforcement in the transit space. The DOE and the 

MTA must agree on necessary changes to expand 

coverage and access under the Student MetroCard 

program to protect students from harmful and 

volatile situations arising from heightened levels of 

police surveillance. 

Expanding free transit fare programs for youth 

further supports students’ educational development 

by removing transit fare as a barrier that low-income 

students face in accessing internships, employment, 

and cultural resources, such as museums. 

Furthermore, it facilitates students’ socioemotional 

development by enabling them to develop and 
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sustain peer relationships outside of school and 

providing youth with access to free recreational 

spaces, like parks, which may not exist or be a safe 

environment in some neighborhoods. For all of these 

reasons, the Student MetroCard should be amended 

and expanded to provide universal or near-universal 

free transit access to NYC students.  

Part II of this Article briefly summarizes the 

historical and contemporary context of order 

maintenance, or “broken windows” policing, the 

emergence of zero tolerance policies, the 

criminalization of poverty, and the disproportionate 

impact of these policies and initiatives of people of 

color. Part II also provides a concise overview of the 

NYC transit system as well as the city school system 

and relevant aspects of the K-12 student experience. 

Part III identifies and frames the problems associated 

with overpolicing, including the overall detrimental 

impact on youth and the potential for dangerous 

conflict between youth and police. Additionally, it 

discusses the issues and limitations inherent in 

NYC’s Student MetroCard program and provides 
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insight into the particular problems faced by low-

income students deprived of universal transit access. 

Part IV posits free and subsidized transit access 

generally, and the Student MetroCard program 

specifically, as a mechanism to functionally 

decriminalize fare evasion and other low-level transit 

crimes. It proposes revisions to the existing Student 

MetroCard program to address the problems 

identified in Part III. Namely, this Article advocates 

for a broad expansion of transit access for K-12 

students, using Boston’s youth transit access 

initiative as a model for reform. This Article, 

concluding in Part V, envisions universal free transit 

access for students and qualifying youth as the ideal 

model to serve students’ needs, while also 

recognizing the significant hurdles and potential 

political impracticability of such measures. 

II. BACKGROUND 

In June 2019, New York State Governor Andrew 

Cuomo announced his imminent plan to hire 500 new 

transit police officers, a 20% increase in personnel 
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system-wide,5 as a centerpiece of broader efforts to 

crack down on transit crime, including low-level 

misdemeanors, like subway turnstile jumping and 

other forms of transit fare evasion.6 At scale, the 

MTA’s staffing model would employ nearly 4,000 

transit officers to police the NYC subway system.7 

Of the 500 new transit police officer positions to be 

added immediately, at least 200 were reserved for 

members of the New York City Police Department 

(NYPD), an institution that has historically had 

strained, if not hostile, relations with communities of 

color.8 At the time of Governor Cuomo’s 

announcement, NYC’s transit system was already 

patrolled by a force of over 3,000, such as 

approximately 2,500 NYPD officers9 and 800 

 
5 Vincent Barone, AOC: Cuomo Should Invest in NYC Transit, Not 
More Cops, AMNY (Jan. 2020), 
https://www.amny.com/transportation/aoc-cuomo-should-invest-in-
nyc-transit-not-more-cops/. 
6 Bryce Covert, A Night in Jail Over $2.75, THE APPEAL (July 29, 
2019), https://theappeal.org/a-night-in-jail-over-2-75/. 
7 Steven Nessen, MTA May Expand Free Student MetroCard 
Program, GOTHAMIST (May 21, 2019), 
https://gothamist.com/news/mta-may-expand-free-student-metrocard-
program. 
8 Vincent Barone, supra note 5. 
9 Id. 

https://www.amny.com/transportation/aoc-cuomo-should-invest-in-nyc-transit-not-more-cops/
https://www.amny.com/transportation/aoc-cuomo-should-invest-in-nyc-transit-not-more-cops/
https://theappeal.org/a-night-in-jail-over-2-75/
https://gothamist.com/news/mta-may-expand-free-student-metrocard-program
https://gothamist.com/news/mta-may-expand-free-student-metrocard-program
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independent MTA police officers, designated transit 

officers who are, among other things, authorized to 

“carr[y] weapons and issue tickets and summonses” 

for infractions and violations.10 

New York’s MTA, a state agency that maintains 

and operates NYC’s public transit system, as well as 

other transportation services and programs elsewhere 

in the state, faced an approximately $800 million 

budget deficit in fiscal year 2020.11 By 2023, the 

MTA’s budget shortfall is projected to swell to 

approximately $2 billion, a figure that represents 

about 10% of the agency’s annual budget. 12 In 

addition to the fare evasion crackdown, the MTA 

also announced a series of cost-saving measures to 

bridge the gap, including organizational changes 

such as streamlining back-office staffing models, as 

well as policy measures like raising additional tax 

revenue to pay for auxiliary transit services that 

 
10 Nessen, supra note 7. 
11 Gelinas, supra note 3. 
12 Id. For fiscal year 2020, the MTA’s budget was authorized at $17.6 
billion. 
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provide transit access to disabled individuals.13 

Although the MTA has claimed that the crackdown 

will aid in recapturing up to $215 million in lost 

revenue, that figure has been widely criticized by 

transit experts.14 Moreover, the baseline cost for the 

addition of 500 transit police personnel is estimated 

to cost approximately $60 million annually, not 

including accrual of future costs, such as pensions. 15 

Meanwhile, there is little evidence to justify 

heightened concerned over transit safety. In 2019, 

the rate of crime in the subway system remained 

 
13 Id. The MTA’s Access-a-Ride program has been criticized as 
“inefficient” and currently runs at a $500 million deficit. Id. The 
proposed revenue-generating measure would allocate funds in NYC’s 
budget to generate approximately $100 million in “savings” annually. 
Id. The MTA has previously relied on similar schemes to offset the 
agency’s chronic financial woes and perennial budget shortfalls. Id. 
For example, in 2018, the MTA secured over $400 million in revenue 
from the city budget to conduct critical infrastructure improvements 
to the NYC subway system, most notably, repairing tracks and 
signals. Id. Such an approach is possible because the New York State 
Governor wields substantial authority over NYC’s budget, including 
the ability to withhold subsidies for key services, like public 
education and Medicaid. See id. Among other criticisms, some have 
questioned the notion that NYC residents should be made to pay even 
more into the transit system, given that New Yorkers already 
contribute approximately 75% of the MTA’s tax and subsidy 
revenue, for example, via payroll and real estate transaction taxes. Id. 
14 See Nessen, supra note 7. 
15 Gelinas, supra note 3. 
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essentially flat. 16 Rates of violent crime continue to 

be very low.17 

Nevertheless, the measure, New Yorkers were 

assured, would address the MTA’s massive budget 

shortfall by closing a loophole and making the 

subway safer. Both claims relied on certain fictions, 

which institutions have expended decades and 

resources to package into popular myths, namely, 

that criminalizing poverty is an effective way to 

recapture unrealized revenue and that policing low-

level crime is a meaningful early intervention point 

that effectively helps law enforcement agents 

prevent more dangerous crimes. In reality, even 

recouping 100% of the MTA’s revenue loss due to 

fare evasion would only generate approximately or 

less than $100 million annually;18 as of 2021, the 

MTA’s projected budget gap was approximately 

 
16 Id.  
17 Id. 
18 Fare Evasion and Enforcement, METRO. TRANSIT AUTH. (Mar. 
2019), http://web.mta.info/mta/news/books/docs/TAC%202019-
03%20Fare%20Evasion%20v6.pdf. 
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$3.1 billion and growing.19 Moreover, imposing 

fines for turnstile jumping is unlikely to be successful 

because poverty drives much of the fare evasion seen 

in the system. 

A. The NYC Transit System  

1. MTA 

As previously noted, the MTA, a state-level 

agency, maintains and operates public transit 

services serving NYC and the surrounding 

metropolitan area, home to approximately 20 million 

people in the NYC metropolitan area, which includes 

parts of New Jersey, Long Island, and communities 

lying along the Hudson River north of the city, such 

as Yonkers, Westchester, and Scarsdale.20 In 2019, 

the MTA reported an annual subway ridership of just 

under 1.7 billion and an average daily ridership of 

 
19 David Meyer, MTA’s Proposed 40 Percent Doomsday Service Cuts 
Could Start in May 2021, N.Y. POST (Nov. 18, 2020), 
https://nypost.com/2020/11/18/mtas-proposed-doomsday-service-
cuts-could-start-in-may-2021/. 
20 Megacities of the World, Nations Online, 
https://www.nationsonline.org/oneworld/bigcities.htm (last visited 
Feb. 23, 2021). 

https://www.nationsonline.org/oneworld/bigcities.htm
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approximately 5.5 million.21 Transit equipment and 

infrastructure encompasses more than 6,500 subway 

cars, nearly 6,000 buses, 472 subway stations, and 

665 miles of subway tracks. 22 In total, NYC subway 

cars travel some 365 million miles annually.23 The 

MTA has stated that revenue generated by transit fare 

covers around half of the system’s $8 billion annual 

budget.24 Additionally, for years, the MTA has failed 

to make critical infrastructure improvements, which 

contributes to the agency’s current budget woes.25 

2. Fare Evasion Enforcement 

Unsurprisingly, enforcement to prevent and 

punish fare evasion, mostly turnstile jumping, 

 
21 Subway and Bus Ridership for 2019, METRO. TRANSP. AUTH. (last 
updated Apr. 14, 2020), https://new.mta.info/agency/new-york-city-
transit/subway-bus-ridership-2019. 
22 Id. 
23 Id. 
24 Id. 
25 The summer of 2017 was referred to by New Yorkers and local 
news media as the “summer from hell” due to a combination of 
dangerous infrastructural failures that caused multiple trains to derail 
and rocked the subway system with persistent, severe delays and 
service disruptions. Cf. Danielle Furfaro & Natalie Musumeci, MTA 
Turns First Day of Summer Into Complete Hell for Commuters, N.Y. 
POST (June 21, 2018), https://nypost.com/2018/06/21/mta-turns-first-
day-of-summer-into-complete-hell-for-commuters/.  

https://new.mta.info/agency/new-york-city-transit/subway-bus-ridership-2019
https://new.mta.info/agency/new-york-city-transit/subway-bus-ridership-2019
https://nypost.com/2018/06/21/mta-turns-first-day-of-summer-into-complete-hell-for-commuters/
https://nypost.com/2018/06/21/mta-turns-first-day-of-summer-into-complete-hell-for-commuters/
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“surged” in the immediate aftermath of the 

crackdown announcement and transit policing 

escalation that followed, 26 with enforcement 

increasing nearly 50% in the second half of 2019.27 

The crackdown engendered a backlash against what 

many see as disproportionately harsh enforcement 

and punishment for a minor infraction, galvanizing 

those in minority communities to voice dissent and 

commit civil disobedience in response to 

overcriminalization and heightened police 

presence.28 In the months following the 

announcement of the crackdown, local news media 

reported “mass protests that saw hundreds flood 

turnstiles and enter without paying.”29 Activists also 

 
26 Joseph Goldstein & Ashley Southall, ‘I Got Tired of Hunting Black 
and Hispanic People,’ N.Y. TIMES (Dec. 9, 
2019), https://www.nytimes.com/2019/12/06/nyregion/nyc-police-
subway-racial-profiling.html.  
27 Id.; Kelly Weill, Behind the Subway Arrests Controversy Roiling 
NYC, DAILY BEAST (Nov. 4, 
2019), https://www.thedailybeast.com/behind-the-subway-arrests-
controversy-roiling-new-york-city. 
28 Michaela Winberg, While NYC Cracks Down on Fare Evasion, 
Philly’s Decrim is Working Well, BILLYPENN, (Nov. 11, 
2019), https://billypenn.com/2019/11/11/while-nyc-cracks-down-on-
fare-evasion-phillys-decrim-is-working-well/. 
29 Id. See Samira Sadeque, NYPD Crackdown on Subway Fare 
Evasion ‘Criminalises Poverty,’ AL JAZEERA (Dec. 6, 2019), 
 

https://www.nytimes.com/2019/12/06/nyregion/nyc-police-subway-racial-profiling.html
https://www.nytimes.com/2019/12/06/nyregion/nyc-police-subway-racial-profiling.html
https://www.thedailybeast.com/behind-the-subway-arrests-controversy-roiling-new-york-city
https://www.thedailybeast.com/behind-the-subway-arrests-controversy-roiling-new-york-city
https://billypenn.com/2019/11/11/while-nyc-cracks-down-on-fare-evasion-phillys-decrim-is-working-well/
https://billypenn.com/2019/11/11/while-nyc-cracks-down-on-fare-evasion-phillys-decrim-is-working-well/
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launched the “Swipe It Forward” campaign, which 

urges those who can afford it to use a spare 

MetroCard swipe to prevent fare evasion and “save 

someone from entering the criminal justice system” 

over turnstile jumping.30  

There are strong reasons to be concerned about 

the implications of these policies for youth, 

especially youth of color. According to The Atlantic, 

youth of “16- and 17-years represented about 70% of 

arrestees” for fare evasion.31 Black male youth 

specifically accounted for about half of all turnstile 

jumping arrests.32 The NYPD has long been 

criticized for its problematically frequent use of 

“[e]xcessive force, abuse of authority, [and] 

discourteousness,” especially toward Black male 

 
https://www.aljazeera.com/news/2019/12/nypd-crackdown-subway-
fare-evasion-criminalises-poverty-191206203413420.html 
(discussing a November 2019 rally attended by more than 1,000 
protestors). 
30 Anna Flagg & Ashley Nerbovig, Subway Policing in New York 
City Still Has a Race Problem, MARSHALL PROJECT (Sept. 12, 
2018), https://www.themarshallproject.org/2018/09/12/subway-
policing-in-new-york-city-still-has-a-race-problem.  
31 Ewing, supra note 4.  
32 CSS Report Details Targeting of High Poverty Black Communities 
for Fare Evasion Arrests, CMTY. SERV. SOC’Y (Oct. 16, 
2017), https://www.cssny.org/news/entry/css-report-details-targeting-
of-high-poverty-black-communities-for-fare-eva. 

https://www.aljazeera.com/news/2019/12/nypd-crackdown-subway-fare-evasion-criminalises-poverty-191206203413420.html
https://www.aljazeera.com/news/2019/12/nypd-crackdown-subway-fare-evasion-criminalises-poverty-191206203413420.html
https://www.themarshallproject.org/2018/09/12/subway-policing-in-new-york-city-still-has-a-race-problem
https://www.themarshallproject.org/2018/09/12/subway-policing-in-new-york-city-still-has-a-race-problem
https://www.cssny.org/news/entry/css-report-details-targeting-of-high-poverty-black-communities-for-fare-eva
https://www.cssny.org/news/entry/css-report-details-targeting-of-high-poverty-black-communities-for-fare-eva
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youth.33 Civil rights attorney Norman Siegel has 

noted, for example, that police officers are “not 

approaching young [W]hite students on the Upper 

West Side with guns drawn.”34 

B. The Current Crackdown 

1. The Crime: Fare Evasion 

On the subway, fare evaders usually avoid 

payment either by “jumping” over the metal barrier 

that forms the turnstile or by entering through an 

outward-opening emergency exit door to avoid the 

turnstiles. Fare evaders who are apprehended by law 

enforcement may be given a summons to appear in 

civil court, which comes with a $100 fine but no 

criminal sanctions, or they may be arrested for theft 

of services, a misdemeanor punishable by up to one 

 
33 Jake Offenhartz, Videos of ‘Hyperaggressive’ Cops on Brooklyn 
Subways Spark Outrage, Calls for Discipline, GOTHAMIST (Oct. 28, 
2019),  https://gothamist.com/news/videos-hyperaggressive-cops-
brooklyn-subways-spark-outrage-calls-discipline (quoting civil rights 
attorney and former leader of the New York City Liberties Union 
Norman Siegel). 
34 Id. 

https://gothamist.com/news/videos-hyperaggressive-cops-brooklyn-subways-spark-outrage-calls-discipline
https://gothamist.com/news/videos-hyperaggressive-cops-brooklyn-subways-spark-outrage-calls-discipline
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year in jail.35 First-time offenders typically will not 

be arrested on fare evasion, but they may be in some 

circumstances.36  

Even prior to the announcement of the latest 

crackdown, “turnstile jumping [wa]s the most 

common charge in criminal court” in Manhattan, 

with nearly 25,000 individuals arrested and 10,000 

individuals charged with fare evasion annually.37 

Between 2017 and 2018, internal data collected by 

the NYPD recorded approximately 25,000 

summonses for fare evasion and around 5,300 arrests 

within the transit system.38 

2. Purported Rationale 

The MTA has  repeatedly cited financial 

motivations for pursuing the crackdown, alleging 

 
35 See Emma G. Fitzsimmons & Edgar Sandoval, 1 in 5 Bus Riders in 
New York Evades the Fare, Far Worse Than Elsewhere, N.Y. TIMES 
(Apr. 13, 2019), https://www.nytimes.com/2019/04/13/nyregion/mta-
bus-riders-fare-beaters.html. 
36 See id. 
37 Ewing, supra note 4. 
38 Harold Stolper, The MTA’s False Fare Evasion Narrative, CMTY. 
SERV. SOC’Y (Jan. 29, 2020), https://www.cssny.org/news/entry/mta-
false-fare-evasion-narrative-data. 

https://www.nytimes.com/2019/04/13/nyregion/mta-bus-riders-fare-beaters.html
https://www.nytimes.com/2019/04/13/nyregion/mta-bus-riders-fare-beaters.html
https://www.cssny.org/news/entry/mta-false-fare-evasion-narrative-data
https://www.cssny.org/news/entry/mta-false-fare-evasion-narrative-data
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that fare evasion costs the system somewhere 

between $215 million and $250 million annually in 

unrealized revenue from unpaid transit fare, though 

some critics have questioned the veracity of the 

MTA’s revenue loss estimates.39 Enforcement has 

been framed as a mechanism for recuperating lost 

revenue primarily under the logic that more policing 

within the subway system will lead to two main 

outcomes, each with positive revenue effects: first, 

the apprehension of more fare evaders, each of whom 

may be issued a ticket and assessed a fine of $100 for 

entry into the subway without payment,40 and 

 
39 See Becca Glasser-Baker, Cuomo Announces Crackdown on MTA 
Fare Evasion and Assaults, METRO (June 17, 2019), 
https://www.metro.us/cuomo-announces-crackdown-on-mta-fare-
evasion-and-assaults/ (estimating lost revenue due to fare evasion at 
approximately $243 million in 2019). See also  Covert, supra note 6 
(criticizing the MTA’s non-rigorous data collection methods as well 
as the agency’s failure to “release reliable information on the 
methodology behind [the] data” used to calculate revenue loss due to 
fare evasion); Jose Martinez, MTA’s Fare Evasion Math Was Off 
Track, Review Finds, The City (Sept. 17, 2020), 
https://www.thecity.nyc/2020/9/17/21440817/mtas-fare-evasion-
math-was-off-track-review-finds (reporting that the MTA recanted its 
previous estimate that fare evasion accounted for approximately $300 
million in lost revenue on an annual basis, admitting that an 
inadvertent miscalculation lead to the erroneous inflation of estimated 
revenue losses). 
40 Rules of Conduct & Fines, MTA.INFO 
http://web.mta.info/nyct/rules/TransitAdjudicationBureau/Rules%20o
f%20Conduct%20and%20Fines.pdf (last visited Apr. 27, 2021). 

https://www.metro.us/cuomo-announces-crackdown-on-mta-fare-evasion-and-assaults/
https://www.metro.us/cuomo-announces-crackdown-on-mta-fare-evasion-and-assaults/
https://www.thecity.nyc/2020/9/17/21440817/mtas-fare-evasion-math-was-off-track-review-finds
https://www.thecity.nyc/2020/9/17/21440817/mtas-fare-evasion-math-was-off-track-review-finds
http://web.mta.info/nyct/rules/TransitAdjudicationBureau/Rules%20of%20Conduct%20and%20Fines.pdf
http://web.mta.info/nyct/rules/TransitAdjudicationBureau/Rules%20of%20Conduct%20and%20Fines.pdf


Vol. 21, 2021 
LSD Journal 

84 

 

Husk 

second, the deterrence of would-be fare evaders, 

each of whom is theoretically converted into a paying 

customer by the threat of law enforcement.41 

Officials, including Governor Cuomo, have also 

attempted to justify heightened policing on public 

safety grounds by pointing to increased rates of 

assault on transit workers as well as by evoking non-

specific and largely unsubstantiated fears about rider 

safety.42 In 2019, the Commissioner of the NYPD, 

 
41 See Glasser-Baker, supra note 39. 
42 Id. The MTA reported a 15% increase in assaults on transit 
workers between 2015 and 2019. Id. However, the NYPD itself 
admitted that overall, crime occurring within the subway system was 
“already [at] record lows” at the time of the crackdown 
announcement in 2019, even as the Commissioner attempted to 
justify heightened policing by emphasizing rider safety as the 
NYPD’s central “priority” and implying the increase in police 
personnel was necessary to continue the trend in crime reduction. Id. 
Additionally, critics of the crackdown policy have argued that 
criminalizing fare evasion actually increases rather than decreases the 
risk to transit workers, citing research finding that the majority of 
violence directed at transit workers occurs “at the ticket box” and 
positing that “eliminating the threat of a misdemeanor would 
therefore protect” these workers better than crackdowns on 
enforcement. Kayla Soren, Decriminalize Fare Evasion, INST. FOR 
POL’Y STUD. (July 22, 2020), https://ips-dc.org/decriminalize-fare-
evasion/. U.S. Representative Alexandria Ocasio-Cortez has also 
argued that addressing transit worker assault “can be accomplished 
without criminalizing poverty” via a general fare evasion crackdown, 
urging Governor Cuomo in 2019 to adopt “a more finessed 
deployment approach” to combating the transit worker assault issue. 
See Sam Dorman, AOC Says New York Gov. Cuomo Is ‘Punishing 
the Poor’ with Plan to Beef Up Enforcement Presence at Subway 
 

https://ips-dc.org/decriminalize-fare-evasion/
https://ips-dc.org/decriminalize-fare-evasion/
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James P. O’Neill, said these rationalizations echo the 

city’s ongoing investment in broken windows 

policing tactics and the NYPD’s continued targeting 

of minorities and communities of color with 

increased surveillance and a zero-tolerance approach 

to even minor infractions or rule violations.43 

3. Broken Windows Policing in NYC: 
Historical and Contemporary Contexts 

The so-called “broken windows” theory of 

policing was first advanced by James Wilson and 

George Kelling, who argued that “intensive police 

efforts to reduce and mitigate neighborhood blight, 

disorder, and disrepair can reverse the breakdown of 

social controls that is often accompanied by rampant 

 
Stations, FOX NEWS (Dec. 17, 2019), 
https://www.foxnews.com/politics/aoc-cuomo-cops-subways.  
43 See K. Babe Howell, Broken Lives from Broken Windows: The 
Hidden Costs of Aggressive Order-Maintenance Policing, 33 N.Y.U. 
REV. L. & SOC. CHANGE 271, 276 (2009). See also Glasser-Baker, 
supra note 41 (quoting a 2019 NYPD press release that evokes the 
language of broken windows policing by framing policing as an 
essential mechanism to “ensure quality-of-life [sic] on the trains and 
in stations” and its broader capacity to “prevent[] crime and disorder 
from occurring in the first place”). 

https://www.foxnews.com/politics/aoc-cuomo-cops-subways


Vol. 21, 2021 
LSD Journal 

86 

 

Husk 

minor crime in a community.”44 Writing 

contemporaneously in 1986, Gary Sykes espoused 

the “benefits of social regulatory policing” and 

explained that the policy “can be justified on moral 

grounds as part of the community building and 

maintaining functions” of law enforcement.45 

In 2005, then-NYPD Commissioner William 

Bratton claimed that NYC had “prov[en] the 

[b]roken [w]indows theory”—“[a]ll from arresting 

people for a buck-fifteen crime.”46 The NYPD’s 

approach toward low-level offenders captured 

national attention as it began  purportedly to show 

results, with national law enforcement publications 

writing about its innovative approach to low-level 

offenders like fare evaders.47 At the heart of the 

NYPD’s approach was “high visibility enforcement” 

as “a central component for maintaining order and 

 
44 PHILIP MATTHEW STINSON, CRIMINOLOGY EXPLAINS POLICE 
VIOLENCE 41 (2020). 
45 Gary W. Sykes, Street Justice: A Moral Defense of Order 
Maintenance Policing, 3 JUST. Q. 497, 510 (1986). 
46 Hope Corman & Naci Mocan, Carrots, Sticks, and Broken 
Windows, 48 J.L. & ECON. 235, 239 (2005). 
47 E.g., Kurt R. Nelson, Policing Mass Transit: Serving a Unique 
Community, 66 FBI L. ENF’T BULL. 1, 3 (1997). 
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making riders feel more secure in the mass transit 

environment.”48 

Added slightly later to the broken windows 

policing toolkit was stop-and-frisk, a technique in 

which officers “briefly detain[] individuals suspected 

of crimes and conducting a pat-down search of their 

clothing for weapons.”49 Stop-and-frisk has often 

been justified under the belief that it takes weapons 

and other contraband off the street, although Jeremy 

Kaplan-Lyman has argued that framing the focus of 

broken windows policing on “finding weapons and 

individuals with outstanding warrants took this 

approach far from its theoretical foundation,” which 

did not envision “disorder as a pretext to...justify 

expansions of police surveillance power.”50 As NYC 

“ramp[s] up its enforcement” of fare evasion, it is 

noteworthy that its policies are in direct contrast to 

those adopted by many other major U.S. cities, 

including Philadelphia and Washington, D.C., which 

 
48 Id. at 3-4. 
49 Jeremy Kaplan-Lyman, A Punitive Bind: Policing, Poverty, and 
Neoliberalism in New York City, 15 YALE HUM. RTS. & DEV. L.J. 
177, 212 (2012). 
50 Id. at 215. 
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have taken steps to decriminalize turnstile jumping 

in recent years.51 

C. Students, School, and Youth Transit Access 
in NYC 

1. Students Commute 

Although children in NYC often attend 

elementary school in the same neighborhood as their 

home, by high school, most students commute to 

school. By ninth grade, the average NYC public 

school student spends more than an hour commuting 

to and from school each day.52 Teenagers spend a lot 

of time on the subway.  

In NYC, students must apply to public high 

school before ninth grade. Students can apply to an 

entrance-exam school (e.g., Stuyvesant High School, 

Brooklyn Technical High School); audition for a 

performing arts school (e.g., Fiorello H. LaGuardia 

 
51 Winberg, supra note 28. 
52 SEAN P. CORCORAN, URBAN INST., SCHOOL CHOICE AND 
COMMUTING: HOW FAR NEW YORK CITY STUDENTS TRAVEL TO 
SCHOOL v (Oct. 2018), 
https://www.urban.org/sites/default/files/publication/99205/school_c
hoice_and_commuting.pdf. 

https://www.urban.org/sites/default/files/publication/99205/school_choice_and_commuting.pdf
https://www.urban.org/sites/default/files/publication/99205/school_choice_and_commuting.pdf
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High School of Music & Art and Performing Arts); 

attend their zoned school, except in Manhattan; or 

apply to attend screened or unscreened schools 

across NYC.53 Some geographic zones in the city, for 

example in the South Bronx, have middle school 

choice, allowing students to choose from options 

rather than be assigned their zoned school. Even in 

the younger grades, while many students attend 

neighborhood schools within walking distance of 

their homes, other elementary schoolers commute 

outside their neighborhoods to attend charter 

schools, gifted programs, and talented programs.54 

By adolescence, students are unlikely to attend 

school with peers from their residential 

neighborhoods. NYC high school peer groups may 

be geographically scattered all over the city, 

sometimes spanning multiple boroughs. Most 

teenagers in the city rely on public transportation to 

 
53 See City of New York Independent Budget Office, Preferences and 
Outcomes: A Look at New York City’s Public High School Choice 
Process, SCHOOLS BRIEF (Oct. 2016),  
https://ibo.nyc.ny.us/iboreports/preferences-and-outcomes-a-look-at-
new-york-citys-public-high-school-choice-process.html. 
54 See CORCORAN, supra note 52, at vi. 

https://ibo.nyc.ny.us/iboreports/preferences-and-outcomes-a-look-at-new-york-citys-public-high-school-choice-process.html
https://ibo.nyc.ny.us/iboreports/preferences-and-outcomes-a-look-at-new-york-citys-public-high-school-choice-process.html
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get around because the city is expansive, especially 

on foot, and few have access to cars. 

The geography of education and residence in 

NYC interface along the fault lines of segregation. 

Redlining, disinvestment in community 

infrastructure, and gentrification have all scribbled 

inequalities unevenly over the boroughs. Many 

Black students in NYC leave their home 

neighborhoods to attend school elsewhere in the 

city.55 Black girls travel the farthest to get an 

education.56 Overall, Black students, at all grade 

levels, spend the most time in transit; “high-

achievers” and those attending public charter schools 

have longer commutes than “low-achievers,” who 

stick to schools closer to their homes. 57 

2. Subsidized Transit Fare Programs: The 
Student MetroCard Program 

Public school students in NYC are eligible for a 

free or reduced-fare Student MetroCard according to 

 
55 Id. at v. 
56 Id.  
57 Id. 
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a formula based on grade level and walking distance 

between the student’s home and school.58 Students in 

grades seven through 12 are eligible to receive a 

Student MetroCard if the distance between their 

home and their school is at least one-half mile. 

Student MetroCards may be used for up to three 

trips and three transfers per school day.59 Students 

are only permitted to use their MetroCards for 

“traveling to and from school and school-related 

activities between 5:30 AM and 8:30 PM” on days 

“when school is open,” meaning their cards do not 

work on weekends or during school vacations.60 

Students may request “an additional two-trip 

MetroCard...for school approved trips.”61 Cards are 

not available to students during the summer months 

 
58 Transportation Eligibility, The New York City Department of 
Education, https://www.schools.nyc.gov/school-
life/transportation/bus-eligibility.  
59 MetroCards, The New York City Department of Education, 
https://www.schools.nyc.gov/school-life/transportation/metro-cards. 
60 Id. 
61 Transportation Rights, The New York City Department of 
Education, https://www.schools.nyc.gov/school-
life/transportation/transportation-rights. 

https://www.schools.nyc.gov/school-life/transportation/bus-eligibility
https://www.schools.nyc.gov/school-life/transportation/bus-eligibility
https://www.schools.nyc.gov/school-life/transportation/metro-cards
https://www.schools.nyc.gov/school-life/transportation/transportation-rights
https://www.schools.nyc.gov/school-life/transportation/transportation-rights
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unless they are enrolled in summer school or certain 

city-run summer programs.62  

III. DISCUSSION  

A. The MTA’s Proffered Reason for Cracking 
Down on Fare Evasion Is Pretextual and 
Tertiary to the Social Enforcement and 
Control Interests. 

The fare evasion crackdown clearly falls within 

NYC’s broken windows policing playbook and 

represents at least a partial pretext for social order 

policing in low-income communities of color. Critics 

have charged that under the guise of public safety, 

the crackdown policy facilitates the NYPD’s “further 

harass[ment] and surveil[lance of] people of 

color.”63 The manner in which the MTA has 

operationalized enforcement undermines the 

 
62 Sokhna Fall & Fariha Fawziah, Student MetroCards Put City Teens 
in a Summer Squeeze, CITY LIMITS (Aug. 13, 2018),  
https://citylimits.org/2018/08/13/student-metrocards-put-city-teens-
in-a-summer-squeeze/. 
63 Amanda Luz Henning Santiago, Can You Stop Fare Evasion 
Without Criminalizing Poverty?, CITY & STATE N.Y. (Oct. 28, 
2019), https://www.cityandstateny.com/articles/politics/new-york-
city/can-you-stop-fare-evasion-without-criminalizing-poverty.html. 

https://citylimits.org/2018/08/13/student-metrocards-put-city-teens-in-a-summer-squeeze/
https://citylimits.org/2018/08/13/student-metrocards-put-city-teens-in-a-summer-squeeze/
https://www.cityandstateny.com/articles/politics/new-york-city/can-you-stop-fare-evasion-without-criminalizing-poverty.html
https://www.cityandstateny.com/articles/politics/new-york-city/can-you-stop-fare-evasion-without-criminalizing-poverty.html
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agency’s proffered justification for enforcement. 

Specifically, the MTA has underscored that it has 

sought to enforce turnstile jumping as a means of 

recouping a portion of the several hundred million 

dollars it claims to lose annually as a result of fare 

evasion. Yet, the MTA has concentrated its 

augmented enforcement personnel resources in the 

subway system, despite the fact that fare evasion is 

demonstrably far more frequent among bus versus 

subway riders. According to the New York Times, 

whereas just over 3% of subway riders evade the 

fare, nearly 22% of city bus riders fail to pay full 

fare.64 

Although the MTA has never released data 

breaking out fare evasion rates by service, it appears 

that fare evasion commonly occurs on buses for a 

wide range of reasons, such as broken card-reader 

machinery; employee safety concerns; buses that 

board from the backdoors mid-route; and apathetic 

attitudes toward enforcement among drivers.65 

 
64 Fitzsimmons & Sandoval, supra note 35. 
65 See id. 
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While there are many reasons why it would be 

impracticable and even impossible to patrol the MTA 

bus system with same kind of enforcement visibility 

as in the subway—though in fact, at least one MTA 

official has proposed it—the fact that the MTA 

appears to be unconcerned with bus fare evasion as 

an enforcement matter has raised critics’ doubts.66 

Moreover, the fact remains that in the context of 

the MTA’s current and future-projected budget 

shortfall, lost revenue due to fare evasion accounts 

for, at most, only tiny fraction of a much larger 

financial problem. Thus, some critics have argued 

that citing the MTA’s budget shortage as a 

justification for increased fare evasion policing is 

disingenuous, adding that in recent years, the MTA 

has expended significant funds “investing in fancy 

new stations in affluent or gentrifying 

communities.”67 Indeed, transit experts have 

confirmed that fare evasion contributes only 

marginally to the MTA’s overall budget issue, 

 
66 See id. 
67 Stolper, supra note 38. See also Covert, supra note 6 (“deeper 
pockets”). 
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pointing out that the agency’s total state-wide 

operating budget in 2018 was around $17 billion, 

while transit fare evasion across the entire NYC 

transit system contributed only an estimated $215 

million in lost revenue that year.68  

The MTA’s current $800 million budget deficit 

is expected to grow to at least $2 billion by 2023.69 

Meanwhile, the once-grand but now-beleaguered 

NYC transit system is afflicted by a host of costly 

infrastructure repairs. The system’s maladies range 

from the mostly inconvenient (e.g., constantly 

malfunctioning arrival counters) to the absolutely 

dire (e.g., electrical fires and train derailments), but 

all in all, the cost of bringing the system fully up to 

speed is estimated to be around $40 billion.70 Critics 

have condemned the MTA for neglecting critical 

system repairs while appearing to prioritize several 

flashy and very expensive capital projects, such as 

 
68 Covert, supra note 6.  
69 Gelinas, supra note 3.  
70 Emma G. Fitzsimmons, Smoke a Joint, Save the Subway?, N.Y. 
TIMES (Dec. 5, 2018), 
https://www.nytimes.com/2018/12/05/nyregion/marijuana-legalized-
nyc-subway.html. 

https://www.nytimes.com/2018/12/05/nyregion/marijuana-legalized-nyc-subway.html
https://www.nytimes.com/2018/12/05/nyregion/marijuana-legalized-nyc-subway.html
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Fulton Street station and the extension of the Q line 

further into the Upper East Side,71 and have 

denounced the latest substantial expenditures for 

increased police presence as “a fiscally irresponsible, 

misguided use of funds.”72 

Even the robust enforcement efforts are only 

projected to recapture, at most, around $50 million 

per year.73 While the MTA announced that, over the 

next four years, it expected to save around $200 

million by “preventing fare evasion,” the agency is 

also planning to spend nearly $250 million on 

additional transit police officers over the next five 

years.74 The cost of extra transit enforcement officers 

is projected to reach $660 million over the next ten 

years.75 

Moreover, enforcement at present is tinged with 

the familiar sepia of broken windows policing. In 

 
71 See Brian M. Rosenthal, Emma G. Fitzsimmons, & Michael 
LaForgia, How Politics and Bad Decisions Starved New York’s 
Subways, N.Y. TIMES (Nov. 18, 2017), 
https://www.nytimes.com/2017/11/18/nyregion/new-york-subway-
system-failure-delays.html. 
72 Stolper, supra note 38. 
73 Nessen, supra note 7. 
74 Id. 
75 CMTY. SERV. SOC’Y, supra note 32. 

https://www.nytimes.com/2017/11/18/nyregion/new-york-subway-system-failure-delays.html
https://www.nytimes.com/2017/11/18/nyregion/new-york-subway-system-failure-delays.html
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fact, fare evasion enforcement has long been a staple 

of order maintenance policing that has remained 

fundamental to the NYPD’s broader social control 

program in the transit context for decades. Back in 

2005, former NYPD Police Commissioner William 

Bratton claimed that the crackdown on fare evasion, 

including issuing arrests for turnstile jumping, 

reduced “crime and disorder in New York 

subways.”76 Meanwhile, as recently as last year, 

MTA Chairman Pat Foye justified the fare evasion 

crackdown under an almost identical traditional 

broken windows framework, framing the heightened 

police presence as a necessary response to 

purportedly elevated rates of crime within the transit 

space.77  

However, policing and enforcement efforts have 

disproportionately targeted low-income 

neighborhoods of color such that individuals in these 

communities suffer disparately harsh consequences 

for fare evasion, leading some critics to question not 

 
76 Corman & Mocan, supra note 46, at 239. 
77 Barone, supra note 5. 
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only the tactics but indeed the underlying motivation 

behind the MTA’s crackdown. According to data 

analysis conducted by the Community Service 

Society, “[e]nforcement intensity...in the city’s 130 

stations in high-poverty neighborhoods with poverty 

rates of at least 25% are more than twice as high as 

the remaining 262 stations.”78 High-poverty areas 

registered an average enforcement rate of 4.8 per 

100,000 swipes, compared to a rate of 2.2 per 

100,000 swipes in the remainder of the stations.79 

Recently released data compiled by the NYPD also 

reveals that “[e]nforcement at high-poverty stations 

is...more likely to take the form of an arrest in” Black 

or Hispanic neighborhoods than in White or Asian 

neighborhoods.80 According to the Community 

Service Society, in subway stations located in high-

poverty neighborhoods that were predominantly 

Black and Hispanic, fare evasion comprised 

 
78 Stolper, supra note 38. 
79 Id. In conducting this analysis, the Community Service Society 
purposefully excluded the city’s 29 busiest stations—those with an 
annual ridership of 10 million or more—in order to achieve a more 
accurate comparison. 
80 See id. 



Vol. 21, 2021 
LSD Journal 

99 

 

Husk 

approximately 31% of all transit enforcement actions 

and “[fare] evasion arrests occur[ed] at a rate of 1.5 

per 100,000 swipes,” whereas in high-poverty 

neighborhoods that were predominantly White and 

Asian, fare evasion compared just 16% of all 

enforcement actions, and the overall arrest rate for 

fare evasion in these stations was just .49 per 100,000 

swipes.81 Researchers attribute higher arrest rates to 

“heightened enforcement activity,” meaning that not 

only are low-level transit crimes policed more 

rigorously in Black and Hispanic communities, the 

consequences for committing fare evasion are also 

higher for individuals in these neighborhoods 

because they are more likely to be arrested as 

opposed to merely issued a warning or a citation.82 

 

 

 

 

 

 
81 Id. 
82 See id. 
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B. Fare Evasion Crackdown Policies Will 
Inevitably Fail, Policing Low-Level 
Misconduct to Catch More Serious 
Offenders Has Been Largely Disproven, 
and the Revenue Stream Will Not Be 
Sufficiently Robust.  

1. The Failure of Broken Windows 
Policing 

Despite the continued use of broken windows 

policing tactics, including stop-and-frisk and zero-

tolerance policies, the theory has been “increasingly 

discredited by many criminologists.”83 In fact, recent 

data shows that police stops in predominantly Black 

neighborhoods are “not only less effective than in 

more mixed or [W]hite neighborhoods, but hit rates 

are particularly low.”84 However, proponents of 

order maintenance policing nevertheless contend that 

 
83 Flagg & Nerbovig, supra note 30. Accord. Howell, supra note 43, 
at 276 (stating that whether broken windows policing contributed to 
decreased crime rates “is highly contested”). 
84 Jeffrey A. Fagan, Amanda Geller, Garth Davies, & Valerie West, 
Street Stops and Broken Windows Revisited: The Demography and 
Logic of Proactive Policing in a Safe and Changing City, in RACE, 
ETHNICITY, AND POLICING: NEW AND ESSENTIAL READINGS 325 
(STEPHEN K. RICE & MICHAEL WHITE EDS., 2010). 
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“in their sentinel role, police can have a material 

deterrent effect.”85  

The evidence on stop-and-frisk suggests that it 

has been largely ineffective as a practice. Other 

studies have estimated that 99% of individuals 

detained under stop-and-frisk have committed no 

violation.86 Experts note that “[o]nly a small fraction 

of” search, question, and frisk (SQF) “activity leads 

to arrest or reveals illegal activity” and that “far less 

than half of documented SQF activity was based on 

the suspicion of violent crime.”87 The cost, which is 

discussed further below, is quite high for such low 

return, given that these policies expose people of 

color to “physically invasive frisks and searches, 

harsh language, racial invective, or homophobic 

taunts.”88 Moreover, studies have shown that there is 

an inelastic relationship between crime and police 

stops, rendering these policies ineffective even as a 

 
85 Daniel S. Nagin, Robert M. Solow, & Cynthia Lun, Deterrence, 
Criminal Opportunities, and Police, 58 CRIMINOLOGY 74, 79 (2015). 
86 Kaplan-Lyman, supra note 49, at 215. 
87 Amanda Geller, The Process is Still the Punishment: Low-Level 
Arrests in the Broken Windows Era, 37 CARDOZO L. REV. 1025, 1031 
(2009). 
88 Id. 



Vol. 21, 2021 
LSD Journal 

102 

 

Husk 

theoretical matter.89 Kaplan-Lyman has noted that 

SQF was “proven to be an extremely inefficient 

approach to getting guns off of the street.”90 The 

NYPD’s internal data indicates that officers only 

recover contraband in two to four percent of all stops 

conducted.91 

NYPD data reveals that arrest rates vary by time 

and day in a way that experts say is explained by 

variation in officers’ arresting behavior based on 

arrest quotas. K. Babe Howell contends that the 

evidence suggests that increased arrests and 

convictions under broken windows does not indicate 

that “more crime” was being committed, but rather 

simply reflects more robust policing.92 According to 

Howell, heightened arrest rates reflect that “[p]olice 

go out looking for offenses,” and “more specifically 

for arrests” at certain times more than others.93 

Given the stated goal of apprehending more 

serious criminals, W. David Ball theorizes that it 

 
89 Fagan et. al, supra note 85, at 325. 
90 Kaplan-Lyman, supra note 49, at 215. 
91 Id. 
92 Howell, supra note 43, at 289. 
93 Id. 
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would only be efficient to police low-level offenses 

like turnstile jumping if there were low overall rates 

of turnstile jumping and high rates of turnstile 

jumping among serious criminals to the point that 

“turnstile jumping were almost exclusively related 

to” serious infractions.94 Essentially, according to 

Ball, “[i]t only makes sense to crack down on 

turnstile jumping if that is your goal.”95 Ball 

concludes that, as a general matter, wide-net policies 

are inefficient and ineffective “unless the behaviors 

are unique to a set of more serious offenders.”96 

Order maintenance policing has also been 

condemned as a wholly ineffective response to 

structural poverty. Opponents contend that the police 

institution is “poorly situated to deal with the causes 

of poverty.”97 Because the law enforcement 

apparatus lacks the necessary tools to ameliorate 

conditions of poverty, “[p]oor communities” remain 

 
94 W. David Ball, The Plausible and the Possible: A Bayesian 
Approach to the Analysis of Reasonable Suspicion, 55 AM. CRIM. L. 
REV. 511, 535 (2018). 
95 Id. 
96 Id. 
97 Kaplan-Lyman, supra note 49, at 210. 
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“sites of physical disorder and violence” no matter 

how much they are policed and surveilled by law 

enforcement.98 

2. The Failure of Poverty as a Revenue 
Stream 

The self-evident unworkability of fare evasion 

enforcement as a revenue-generating mechanism 

belies the economic rationale for heightened transit 

policing proffered by government officials, revealing 

a dubious logic lined with counterintuitive 

assumptions. Assessing fines for the nonpayment of 

transit fare under a fee-based penalty structure is 

patently dysfunctional as a revenue-generating 

model because it is so drastically incongruent with 

the unavoidable reality that fare evasion exists, 

almost exclusively, as a crime of poverty. NYC 

journalist Harold Stolper argues that if the MTA’s 

stated intent is to reduce fare evasion in order to 

recapture lost revenue, which would presumably be 

achieved by converting turnstile jumpers into paying 

 
98 Id. at 208. 
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customers, these policies will likely have the 

opposite effect because those most unable to afford 

the fees and fines associated with fare evasion 

enforcement will just be less able to afford full-price 

fares.99 Nevertheless, the MTA has consistently 

brushed off this line of criticism, asserting that it does 

“not engage in politics when it comes to public 

safety” and citing the traditional twin goals of 

providing “reliable service” and ensuring that riders 

“feel secure” on public transit.100 (Interestingly, 

these justifications only indirectly fulfill the stated 

aim of generating revenue.)  

Critics of the crackdown contend that fare 

evasion is largely “a function of poverty”101 and is 

thus better understood as a reaction to an increasingly 

unaffordable transit system.102 As Harold Stolper 

contends, “[h]eightened policing at the turnstile is 

 
99 Stolper, supra note 38. 
100 Barone, supra note 5. 
101 Stolper, supra note 38. Stolper notes the fact that “[p]eople 
arrested for fare evasion rely on public defenders” appearing to 
indicate that individuals arrested for fare evasion live in poverty. 
102 Jay Willis, Turnstile Jumpers Aren’t What’s Ruining the New York 
City Subway, GQ (Feb. 12, 2019), https://www.gq.com/story/nyc-
subway-turnstile-jumping.  

https://www.gq.com/story/nyc-subway-turnstile-jumping
https://www.gq.com/story/nyc-subway-turnstile-jumping
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destined to fail, because no amount of police can 

eliminate economic need or make it easier to pay the 

fare.”103 Many assert that “[f]are evasion can’t be 

policed away,” in part because “the NYPD can’t 

solve poverty,” which many identify as one of the 

“root problems playing out at the turnstile.”104 In 

fact, research has shown that up to 40% of low-

income New Yorkers report that “they are often 

unable to afford subway and bus fare.”105 For those 

individuals, they have little choice but to “risk it” and 

jump the turnstile in order to go about their daily 

lives, including commuting to jobs.106 As such, those 

who oppose the crackdown on this basis argue that 

increased enforcement will do little to curb turnstile 

jumping and “argue that a more effective solution 

would be to help make sure that people can afford the 

transportation costs.”107 

 
103 Stolper, supra note 38. 
104 Id. 
105 Id.  
106 E.g., Ragini Srikrishna, New York City MTA’s Crack on Fare 
Evasion Is War on the Poor, TEEN VOGUE (Dec. 25, 2019), 
https://www.teenvogue.com/story/mta-crackdown-fare-evasion-poor. 
107 Covert, supra note 6. 

https://www.teenvogue.com/story/mta-crackdown-fare-evasion-poor
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Law enforcement officials counter that 

“progressives overestimate the extent to which fare 

evaders are not paying because they can’t.”108 

Retired NYPD Eugene O’Donnell has dismissed this 

as a “mythology” and lambasted critics of 

overpolicing as “naïve,” contending that fare evasion 

is instead rooted in “a growing lack of respect for the 

city’s justice system,”109 while NYC Mayor Bill de 

Blasio has similarly rejected the contention that 

poverty lies at the root of most turnstile jumping 

activity,110 despite the fact that even the MTA’s own 

internal research has “link[ed] increasing rates of 

fare evasion with low-income neighborhoods.”111 

Critics have highlighted the fact that a $100 fine 

attached to turnstile jumping for theft of services 

amounting to $2.75112 is nearly 36 times more than 

the cost of lost fare.113 Moreover, non-payment of the 

fine can incur a “misdemeanor charge and court 

 
108 Santiago, supra note 64. 
109 Id. 
110 Flagg & Nerbovig, supra note 30. 
111 Id. 
112 Srikrishna, supra note 107. 
113 Weill, supra note 27. 
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appearance.”114 For shift workers, appearing in court 

often means sacrificing a day’s worth of wages, 

which many families rely on just to get by.115 Putting 

aside other indirect costs associated with being cited 

for or charged with fare evasion, the fine and lost 

wages alone can set families back over $200116—

almost 100 times the actual cost of the infraction. 

Pointing to these statistics, opponents of escalated 

transit policing have characterized the crackdown as 

“as a convenient, growing source of revenue.”117 

3. The Failure of Criminal Deterrence 
Theory as a Youth Policing Framework 
for Transit Crimes 

Criminal deterrence theory does not provide a 

workable model for youth fare evasion. It is 

problematic to view this issue through the lens of 

 
114 Srikrishna, supra note 107. 
115 Id. 
116 See Minimum Wage, NYC.GOV, 
https://www1.nyc.gov/nycbusiness/description/wage-regulations-in-
new-york-state. Assuming workers make minimum wage for a 
typical eight-hour shift, which is not necessarily true in all cases, 
their pre-tax income per day is somewhere between $112 and $120, 
depending on breaks. 
117 Srikrishna, supra note 107. 

https://www1.nyc.gov/nycbusiness/description/wage-regulations-in-new-york-state
https://www1.nyc.gov/nycbusiness/description/wage-regulations-in-new-york-state
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deterrence theory in part because its framework 

“oversimplifies the life process by not considering 

the effects of adverse or positive social conditions on 

criminals.”118 Deterrence theory derives from “the 

psychological assumption that the subjective 

certainty and unpleasantness of punishment 

discourages the community from engaging in 

criminal behavior.”119 The theory “assumes that 

would-be offenders are rational” in the sense that 

they are assumed to engage in “a conscious weighing 

of the benefits and costs of offending contingent on 

and constrained by factors of the environment, 

situation, and individual.”120 Under this theoretical 

model, “[o]ffending occurs if the perceived benefits 

exceed the perceived costs.”121 

Critics have argued that the rational actor model 

is inconsistent with real-life and “thereby presents a 

distorted picture of the object of deterrence.”122 

 
118 Kevin C. Kennedy, A Critical Appraisal of Criminal Deterrence 
Theory, 88 DICK. L. REV. 1, 11 (1983). 
119 Id. at 7. 
120 Nagin et. al, supra note 86, at 79.  
121 Id. 
122 Kennedy, supra note 119, at 7. 
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These scholars note that in stark contrast to the 

highly calculated image of criminality that emerges 

under classical deterrence theory, “some crimes are 

spontaneous acts” that are “highly emotional in 

character” and sometimes “motivated by passion” as 

opposed to rationality.123 Indeed, adolescents are 

perhaps typical irrational actors.  

Deterrence theory is incompatible with the 

policing and punishment structure of fare evasion. 

Deterrence holds that to be effective a “punishment 

imposed for an offense should be proportional to the 

severity of the offense” and “must be credible and 

communicated.”124 Thus, fare evasion criminalizes 

conduct that may be unavoidable as a result of 

poverty and undeterred. Moreover, the efficacy of 

deterrence is questionable because the consequences 

for this infraction may be unreasonable, including 

uneven law enforcement. 

Deterrence is also problematic as a criminal 

punishment theory in that it “sanctions the conviction 

 
123 Id. 
124 Id. at 3. 
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and sentencing of an individual solely to provide an 

effective threat to the entire society.”125 While 

deterrence can only acquire meaning and 

functionality via the threat of punishment, the 

realization of punishment itself constitutes the failure 

of deterrence. Thus, on its own, deterrence is “an 

insufficient justification for punishing crime” in that 

it envisions punishments that are functional only as 

deterrents and not as actual penalties for criminal 

conduct.126 

Lastly, deterrent-punishment structures may be 

generally problematic for youth in this and other 

contexts not based on solid rationales because 

deterrents are made effective by a rational basis for 

the punishment or consequence that is acceptable to 

the policed.127 Particularly in this case, youth are 

likely to identify numerous injustices, false 

assumptions, arbitrary restrictions, and so on that 

may undermine the feasibility of structuring policing 

 
125 Id. at 9. 
126 See id. 
127 Id. at 6. 
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and punishment in accordance with traditional 

models of criminal deterrence. 

C. In Addition to Being Ineffective, the 
Crackdown Poses Harm to Low-Income 
Youth of Color Commuting to School on 
the MTA. 

Among the myriad of harms and results arising 

from the crackdown, three concentric, interacting 

categories have escalated in urgency and severity: 

the unwise, the bad, and the dangerous.  

1. The Unwise 

Fare evasion crackdown policies generally are 

inconsistent with youth perspectives. In fact, 

according to Lisa Thurau, the entire contemporary 

approach to youth policing “is antithetical to all that 

is known about child and adolescent 

development.”128 The current model is misguidedly 

predicated on an “authoritarian framework” and 

 
128 Lisa H. Thurau, Rethinking How We Police Youth: Incorporating 
Knowledge of Adolescence into Policing Teens, 29 CHILD. LEGAL 
RTS. J. 30 (2009). 
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erroneously “assumes that youth perceive, 

comprehend, behave, and respond like adults, while 

believing that youth pose the same or worse risks 

than adults.”129  

Research suggests that “people’s assessment of 

whether authorities behaved fairly influences the 

likelihood that they will comply with future legal 

directives.”130 Youth “who perceive the system as 

unjust are less likely to adhere to the law and accept 

responsibility for their conduct.”131 According to 

Sarah Jane Forman, minority youth are aware of, and 

may even be especially preoccupied with “basic 

concepts of fairness, dignity and respect” and will  

“question [the] legitimacy” of laws that they perceive 

as being unfair.132 Frequent encounters with law 

enforcement and other “legal actors who seem to 

abuse their authority” often “contributes to a sense of 

 
129 Id. 
130 James Forman Jr., Community Policing and Youth as Assets, 95 J. 
CRIM. L. & CRIMINOLOGY 1, 35 (2004). 
131 Andrea L. Dennis, Decriminalizing Childhood, 45 FORDHAM URB. 
L.J. 1, 25 (2017). 
132 Sarah Jane Forman, Countering Criminalization: Toward a Youth 
Development Approach to School Searches, 14 SCHOLAR 301, 306 
(2011) [hereinafter S.J. Forman]. 
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humiliation, rejection, and alienation that eventually 

leads students to seek acceptance and recognition in 

other, less ‘mainstream’ venues.”133 

The evidence suggests that the policing strategies 

may already be backfiring, as “[f]are evasion has 

actually increased in recent months” since the 

beginning of the crackdown.134 According to the 

Wall Street Journal, the percentage of fare evaders 

went from just under 4% of riders to nearly 5%, just 

within the space of several months.135 The MTA has 

attributed the increase to “widespread acceptance of 

fare beating.”136 

Visible or increased police presence may itself 

generate and facilitate criminal conduct in some 

cases. A number of scholars have argued that the 

presence of law enforcement may be a “crimogenic 

factor” linked to increased rates of criminal 

misconduct.137 Scholars have used these findings to 

shake the foundations of order maintenance policing 

 
133 Id. 
134 Weill, supra note 27. 
135 Santiago, supra note 64. 
136 Id. 
137 Thurau, supra note 127, at 31. 
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by problematizing one of its primary virtues, 

increased law enforcement presence.138 Stanley 

Cohen and Jock Young argued under deviancy 

amplification theory that it was “counterproductive” 

for law enforcement to overreact to so-called 

“deviant” behavior with harsh surveillance 

policing.139 They theorized that overpolicing could 

actually backfire in some cases and lead to further 

rule-breaking.140 “[L]abelling” individuals as 

“deviants” can function as a self-fulfilling prophecy, 

which functions to “amplify deviance.”141 Lemert 

observed in his scholarship on deviancy 

amplification that interactions with law enforcement 

can be incredibly profound and transformative, and 

explained that some individuals “change their lives 

and self-conceptions in response to being formally 

 
138 Id. 
139 Angela McRobbie & Sarah L. Thornton, Rethinking ‘Moral 
Panic’ for Multi-Mediated Social Worlds, 46 BRIT. J. SOC. 559, 561 
(1995). 
140 Id. at 560. 
141 Gary T. Marx, Ironies of Social Control: Authorities as 
Contributors to Deviance Through Escalation, Nonenforcement, and 
Covert Facilitation, 28 SOC. PROBS. 221, 222 (1981). 
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processed, punished, stigmatized, segregated or 

isolated.”142 

In some cases, and perhaps this may be especially 

true among teenagers, “[p]rohibiting something can 

make it more attractive for those with rebellious 

needs or in search of excitement and ‘kicks.’”143 

According to Gary Marx, the “public sanctioning of 

behavior” under certain policing strategies can 

similarly backfire by contributing to what scholars 

have referred to as a “forbidden fruit effect.” 144 Marx 

theorized that the acts of circumscribing and 

enforcing against conduct may, in some cases, 

themselves generate curiosity that functions to entice 

rather than deter. 145 Thus, enforcement strategies 

can unwittingly encode certain unlawful behaviors as 

desirable, an unintended side effect of rendering the 

sanctioned conduct visible for policing and 

punishment.146 

 
142 Id. 
143 Id. at 234. 
144 Id. 
145 Id. 
146 Id. 
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This phenomenon is particularly aligned with 

adolescent sensibilities. Teenagers are extremely 

influenced by the conduct of their peers, and their 

strong desire to fit in socially substantially motivates 

their decisions.147 Teenagers are also driven by thrill 

and impulse such that “the very illegality” of a 

sanctioned activity may be part of what “creates the 

lure and excitement of the behavior.”148 Turnstile 

jumping is a kind of favorite infraction engaged in by 

urban youth. Martha Smith and Ronald Clarke note 

that fare evasion “is often considered a game or a 

competition.”149  

2. The Bad 

Constant interactions with law enforcement can 

be “traumatic” for youth of color.150 Overpolicing is 

 
147 S.J. Forman, supra note 133, at 307–08. 
148 John B. Mitchell, Crimes of Misery and Theories of Punishment, 
15 NEW CRIM. L. REV. 465, 488 (2012). 
149 Martha J. Smith & Ronald V. Clarke, Crime and Public 
Transport, 27 CRIME & JUST. 169, 186 (2000). 
150 N. Y. ADVISORY COMM. TO U.S. COMM’N ON CIVIL RIGHTS, THE 
CIVIL RIGHTS IMPLICATIONS OF “BROKEN WINDOWS” POLICING IN 
NYC AND GENERAL NYPD ACCOUNTABILITY TO THE PUBLIC 56 (May 
2018), https://www.usccr.gov/pubs/2018/03-22-NYSAC.pdf. 

https://www.usccr.gov/pubs/2018/03-22-NYSAC.pdf
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generally harmful to young people’s “self-perception 

by branding them as untrustworthy and as potential 

criminals,” and can cause them to feel “ontologically 

insecure in public spaces,” which has long-term 

detrimental impact.151 Sarah Jane Forman has argued 

that stricter policing of urban youth of color as 

compared to other youth populations communicates 

a message of “inferiority…lowered expectations of 

privacy, and...second-class citizenship.”152  

Consistent exposure to overpolicing “reinforces 

the alienation of youth” and “can cause youth who 

are straddling the line between delinquency and law-

abidingness to think of themselves as delinquent.”153 

Prominent discourses around crime, policing, and 

enforcement persistently characterize urban youth of 

color “as dangerous, violent, drug-dealing, gang-

affiliated, out-of-control troublemakers” to justify 

“protection from these menacing ambassadors of 

street thuggery.”154  

 
151 Id. 
152 S.J. Forman, supra note 133, at 302. 
153 Forman Jr., supra note 131, at 34. 
154 S.J. Forman, supra note 133, at 305. 
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According to The Atlantic, among those arrested 

for fare evasion in 2016, nearly 90% were Black and 

Hispanic.155 Black and Hispanic individuals also 

accounted for nearly three-quarters of those who 

were ticketed for fare evasion between 2017 and 

2019, and members of these groups were also far 

more likely to be arrested, as opposed to receiving a 

ticket.156 Poor Black men are arrested at a 

particularly disproportionate rate. As a group, Black 

males comprise approximately 13% of New Yorkers 

living in poverty, but they represent half of all 

turnstile jumping arrests.157 Overall, residents of 

high-poverty Black and Hispanic neighborhoods 

“are twice as likely to be arrested” for fare evasion 

“as those in high-poverty [W]hite and Asian 

neighborhoods.”158 

 
155 Ewing, supra note 4. Accord. Ashley Southall, Subway Arrests 
Ivestigated Over Claims People of Color Are Targeted, N.Y. Times 
(Jan. 13, 2020), 
https://www.nytimes.com/2020/01/13/nyregion/letitia-james-fare-
beating-nypd.html.  
156 Goldstein & Southall, supra note 26 (noting that Black and 
Hispanic individuals, who together represent a little over half of 
NYC’s population, comprised approximately 73% of those ticketed 
for turnstile jumping). 
157 Flagg & Nerbovig, supra note 30. 
158 Stolper, supra note 38. 

https://www.nytimes.com/2020/01/13/nyregion/letitia-james-fare-beating-nypd.html
https://www.nytimes.com/2020/01/13/nyregion/letitia-james-fare-beating-nypd.html
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The threat to youth of color is very real. The 

NYPD has long been a source of violence and 

surveillance in poor communities of color 

throughout NYC (e.g., Harlem, South Bronx, and 

Bedford–Stuyvesant). In fact, in 2019, a group of six 

NYPD officers alleged that their commanding 

officer had “instructed officers to think of” White 

and Asian “people as ‘soft targets’ and urged them to 

instead go after” [B]lacks and Hispanic people “for 

minor offenses like jumping the turnstile.”159 One of 

the officers reported that the commander directed 

him to “write up more [B]lack and Hispanic 

people.”160 Others have “leaked recordings of their 

supervisors berating them for not issuing enough fare 

evasion summonses to young ‘male Blacks.’”161  

3. The Dangerous 

Community leaders in NYC began warning 

almost immediately that more police in the subway 

 
159 Goldstein & Southall, supra note 26. 
160 Id. 
161 CMTY. SERV. SOC’Y, supra note 32. 
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could transform tense interactions between NYPD 

and youth of color into “explosive situation[s].”162 

The city’s most heavily policed neighborhoods, like 

the South Bronx or Central Harlem, have mostly 

been that way for generations, so the neighborhoods 

most impacted by the crackdown today are largely 

experiencing legacy impact of decades and centuries 

of culturally destructive political, social, and 

economic policies.163 In fact, numerous studies have 

shown that youth of color “hold more critical 

opinions of the police than other groups.”164 They 

describe police officers as “adversarial and 

provocative,” highlighting officers’ “belligerent” 

tone and regular use of “inflammatory language, 

including name-calling and racial slurs.”165 Some 

youth view the use of “antagonistic language” as 

intentional, designed to “provoke them to respond in 

 
162 See Nessen, supra note 7. 
163 See generally id. 
164 Ronald Weitzer & Rod K. Brunson, Strategic Responses to the 
Police Among Inner-City Youth, 50 SOC. Q. 235 (2009). 
165 Id. at 244. 
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a way that” may appear to give officers “a reason” to 

react.166 

Interactions with law enforcement are more 

dangerous for young people of color, especially 

Black and Hispanic youth. Research indicates that 

police “unconsciously attribute a higher level of 

intentionality to the conduct of minority and 

impoverished youth than to the identical conduct of 

other youth.”167 Young Black males are more likely 

to be harassed and victimized by police violence than 

other demographics.168 A 2004 study found that 

police engaged in “disrespectful” behavior, which 

included “name calling, derogatory statements, 

belittling comments, slurs, cursing, or interrupting,” 

beyond simply “[b]eing argumentative,” in 

approximately 10% of recorded interactions with 

Black male youth.169 

 
166 Id. at 245. 
167 Thurau, supra note 127, at 34. 
168 Forman Jr., supra note 131, at 20–21 (noting that police are “more 
likely to use force on males, [nonWhites], the young, and the poor”). 
169 Id. at 14–15. 
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a. Life under Surveillance 

People living and attending school in high-

poverty, majority-minority neighborhoods are faced 

with near-constant policing in their daily lives. In 

general, youth of color “tend to live in heavily-

policed urban areas” with near-constant 

surveillance.170 Research suggests that policing and 

arrest are more robust in communities where there is 

perceived low familial investment in youth.171 

Violence is viewed by law enforcement in these 

communities as “both necessary and less damaging 

to youth and their communities” as compared to 

higher-socioeconomic status non-minority youth.172 

The fact that urban youth of color are also more 

frequently subjected to indiscriminate school-based 

policing, including the use of metal detectors, 

“constant video surveillance,” and a dedicated police 

presence within the educational setting compounds 

perceptions of injustice.173 

 
170 Dennis, supra note 132, at 4. 
171 Thurau, supra note 127, at 33. 
172 Id. 
173 S.J. Forman, supra note 133, at 330. 
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Not only are Black youth stopped by law 

enforcement more frequently than teenagers of other 

races, they are also “more likely to be both 

disrespected and illegally searched” during police 

stops.174 As a result of this kind of overpolicing, the 

“misbehavior” of young people of color is detected 

by law enforcement more frequently and more 

harshly punished.175 This generates acute levels of 

mutual distrust among young people of color and law 

enforcement, sometimes leading to expressions of 

aggression or violence, which can be fatal for Black 

youth.176 Research indicates that while all youth tend 

to report distrust of the police, Black male youth 

display particularly “high levels of distrust and 

hostility toward the police.”177 The evidence 

suggests that the police also distrust young Black 

men.178  

 
174 Forman Jr., supra note 131, at 20. 
175 Dennis, supra note 132, at 3. 
176 See Thurau, supra note 127, at 37. 
177 Weitzer & Brunson, supra note 166, at 250. 
178 Id. at 235. 
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b. Strategies and Police Violence 

The potential for unnecessary police violence 

and brutality to occur during interactions between 

law enforcement and youth of color is significant. In 

NYC, recent clashes have resulted in troubling 

incidents of transit police brutality, such as in the 

case of 19 year-old Adrian Napier, an innocent Black 

teenager who was chased and wrestled to the ground 

by subway police after jumping a turnstile, which 

have only further highlighted the disproportionate 

impact of broken windows policing tactics on young 

Black men.179  Local NYC news outlet, Gothamist, 

has also reported on similar examples of the 

aggressive policing of Black male youths, including 

several incidents have been captured on video.180 

Many have expressed concern about the heightened 

use of police brutality against this population.181 

Writing on justice and the maintenance of 

community norms, Gary Sykes’ early scholarship 

 
179 Offenhartz, supra note 33. 
180 Id. 
181 Id. 
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provides a critical framework for understanding 

violent “response[s] in situations where [police] 

authority is challenged.”182 Emphasizing the police 

institution’s “‘love-hate’ relationship with the legal 

system,” Sykes identifies an embedded desire to 

engage in discretionary “peacekeeping activities” 

that exist beyond the legal strictures of due process 

as key point of tension in policing. He also explains 

that as policing became professionalized, police’s 

traditional enforcement discretion was increasingly 

circumscribed, giving rise to lingering institutional 

resentment that continues to shape interactions 

between police and communities of color.183 

c. Youth-Initiated Conflict 

Unfortunately, “treat[ing]” urban youth “as 

threats to society” may in some cases “create a self-

fulfilling prophecy.”184 According to researchers, 

 
182 Sykes, supra note 45, at 504. 
183 See id. According to Sykes, “[t]he legitimacy of the police role” is 
paradoxically undermined by “limiting its functions to essential 
enforcement activities” that “are subject to review under 
administrative and legal rules.” 
184 S.J. Forman, supra note 133, at 308. 
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“the potential for conflict is amplified” by perceived 

abuse of authority.185 Indeed, the prolonged exposure 

to abusive or unjust policing practices coupled with 

the “constant suspicion” endured by urban youth of 

color leads many to adopt “a defensive posture” 

toward what they perceive as an unjust system, 

pushing them toward “an oppositional culture born 

in despair and steeped in violence.”186 This approach 

can be quite dangerous given the underlying tensions 

and fundamentally unequal power dynamics that 

characterize relations between these groups. 

Research indicates that “[v]erbal resistance [is] a 

common response to perceived unfair or improper 

treatment.”187 However, for some youth, “warring 

with the police becomes a central focus of activity,” 

leading to explosive relationships with the police.188 

Urban youth of color may display hostile or 

disrespectful behaviors toward law enforcement as a 

strategy to cope with the persistent anxiety and fear 

 
185 Weitzer & Brunson, supra note 166, at 244. 
186 S.J. Forman, supra note 133, at 306. 
187 Weitzer & Brunson, supra note 166, at 244. 
188 Thurau, supra note 127, at 37. 
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of harm to their person.189 According to Margaret 

Beale Spencer, aggressive and hyperconfrontational 

behavior is rooted in the lack of control experienced 

by many Black teenagers in their day-to-day lives.190 

Teenage boys of color will often adopt 

hypermasculinity as a kind of coping mechanism in 

order to “bolster self-image and offer short term 

survival relief.”191 Unfortunately, appropriating 

hypermasculinity as a vocabulary of expression may 

be detrimental in the sense that it traps them in a 

cycle of conflict and violence.192 

Because teenagers are governed by peers and 

authority figures, they may engage in displays 

disrespect, hostility, or even violence toward law 

enforcement in the context of a peer social group to 

a different, potentially more explosive, effect. Where 

police directives “are perceived as arbitrary” to local 

youth, “or if such orders are understood to be 

manifestations of an approach to policing that treats 

 
189 See id. 
190 Id. 
191 Id. 
192 Id. 
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youth as threats, then a willingness to defy such 

orders” can be “interpreted as a sign of strength,” 

potentially raising the profile of youth offenders and 

“reinforc[ing] hostility toward law enforcement.”193 

On both sides, interactions between law enforcement 

and minority youth are frequently “characterized by 

militarism,” but police wield imbalanced structural 

and institutional power and may engage in 

“excessive displays of force that concretize the 

power of the state and ‘systematize’ the social, racial, 

and economic status quo.”194 

d. High Potential for System 
Involvement Arising from 
Interactions 

Contact between police and youth of color may 

frequently generate contact or, in many cases, 

prolonged involvement with the criminal justice 

system. Relationships between law enforcement and 

youth are “often characterized by high rates of arrest, 

use of force during interactions, juvenile court 

 
193 Forman Jr., supra note 131, at 32. 
194 Thurau, supra note 127, at 31. 
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involvement, counterproductive incarceration, and 

disproportionate minority contact.”195 Essentially all 

system or law enforcement contact has the potential 

for detrimental impact for youth of color. As Andrea 

Dennis states, “[s]imply being arrested may trigger 

immediate negative outcomes.”196 

Even arrestees who are not taken into custody or 

are in custody for very short periods of time face 

serious consequences as a result of the arrest that 

“have the potential to substantially disrupt [their] 

lives.”197 These individuals often “face significant 

challenges in their social and economic lives” and 

may be stigmatized for their system involvement, 

even if their charges are eventually dismissed or they 

are found not guilty in adjudicatory proceedings.198 

These arrests can have a long-term negative impact 

on employment opportunities because they remain 

 
195 Id. at 30. 
196 Dennis, supra note 132, at 24. 
197 Geller, supra note 88, at 1048. E.g., Howell, supra note 43, at 288 
(noting that “the consequences of arrest and conviction for minor 
offenses...have significant potential to adversely affect those arrested, 
their families, their communities, and the criminal justice system” as 
a whole). 
198 Geller, supra note 88, at 1054. 
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on an individual’s criminal record, even when 

charges are dismissed.199 Arrests may also have the 

effect of flagging individuals “for greater attention 

from the criminal justice system in the future.”200 As 

such, Geller concludes that “involvement with 

criminal justice institutions imposes burdens on 

individuals even at very low levels of contact with 

the system.”201 

Although a significant number of arrestees taken 

into custody are released on recognizance and less 

than 1% are remanded, around one-third are “offered 

bail release.”202 However, “most defendants who 

were offered bail release were unable to post bail at 

arraignment” and most likely remained in police 

custody until adjudication.203 Nearly one-quarter of 

those arrested as a result of SQF practices were 

detained solely as a result of their inability to post 

bail, despite the fact that 99% of “these arrested 

 
199 Id. at 1055. Accord. Howell, supra note 43, at 292. 
200 Geller, supra note 88, at 1055. 
201 Id. at 1052. 
202 Id. at 1049–50. 
203 Id. at 1050. 



Vol. 21, 2021 
LSD Journal 

132 

 

Husk 

ended with the dismissal of charges.”204 The average 

wait-time for those ultimately found not-guilty is 

upwards of five months.205 These so-called 

“proactive” policing models “have dramatically 

increased the risk of arrest for urban residents, 

particularly for low-level offenses.”206 Additionally, 

many face “[e]xtended pretrial confinement.”207 

Although some arrestees “may be detained due to an 

outstanding warrant or conviction for another 

offense,” others languish in detention simply 

“because they lack the resources to post bail.”208 

e. Youthful Offenders 

Michael Corriero observes that young criminal 

actors distinguish themselves from their adult 

counterparts by “[t]he foolishness of their criminal 

acts.”209 Propensity to engage in criminal behavior 

 
204 Id. at 1051. 
205 Id. 
206 Id. at 1032. 
207 Id. at 1035. 
208 Id. at 1035. 
209 MICHAEL A. CORRIERO, THE NATURE OF ADOLESCENCE: JUDGING 
CHILDREN AS CHILDREN 31 (2006). 
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peaks during adolescence, and then quickly declines 

during early adulthood as young adults find 

stability.210 It is “very common” for teenagers across 

most demographics to engage in youthful law-

breaking during adolescence.211 Most of this 

youthful misconduct is “stage-related and 

disappears” organically with age and without 

specific intervention.212 In fact, research suggests 

that the vast majority, around 95%, of “youthful 

criminal behavior is attributable to transitory 

developmental influences of adolescence,” and only 

about five percent of juvenile offenders “persist in 

criminal activity in adulthood.”213 

Youthful troublemakers are more likely to 

engage in risk-taking behavior in peer group 

settings214 and often commit crimes together.215 

Teenagers substantially “are more oriented toward 

peers and responsive to peer influence as compared 

 
210 ELIZABETH S. SCOTT & LAURENCE STEINBERG, RETHINKING 
JUVENILE JUSTICE 53 (2020). 
211 Id. 
212 CORRIERO, supra note 214, at 32. 
213 SCOTT & STEINBERG, supra note 215, at 53. 
214 Id. at 41. 
215 CORRIERO, supra note 214, at 30. 
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to adults.”216 Far more than any other age group, 

teenagers are hard-wired to situate their identities in 

terms of “social conformity,” meaning that they 

frequently seek “to adapt their behavior and attitudes 

to that of their peers, especially in day-to-day-

matters.”217  

Young people in general are inherently 

untrustworthy of the police, and interactions between 

these two groups are in many cases characterized by 

conflict. A ten-year survey conducted by the Bureau 

of Justice found that while youth aged 16-18 were 

involved in just 3.5% of all law enforcement 

interactions, nearly 31% of all interactions 

“involving use of force by the police” occurred 

between police and youth in this demographic.218 

Law enforcement reportedly initiated the use of force 

in 81% of these incidents.219 

 

 
216 SCOTT & STEINBERG, supra note 215, at 38. 
217 Id. 
218 Thurau, supra note 127, at 30. 
219 Id. 
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IV. PROPOSALS 

A. Expand the Student MetroCard Program to 
Provide Unlimited, Year-Round Transit 
Access to All NYC Public School Students. 

The Student MetroCard program offers an ideal 

framework for providing resolution. First, according 

to Elizabeth Scott and Laurence Steinberg, the vast 

majority of youth who engage in low-level 

misconduct like fare evasion will organically 

“‘mature out’ of their inclination to get involved in 

criminal activity” without specific intervention.220 

Thus, there is not necessarily cognizable need to 

enforce this infraction among this demographic 

regardless, as punishment would serve no purpose. 

As Andrea Dennis underscores, “criminal justice 

punishment is not vital to holding youth 

accountable.”221 

Nevertheless, some teenagers may still engage in 

turnstile jumping for performative purposes, 

 
220 SCOTT & STEINBERG, supra note 215, at 54. 
221 Dennis, supra note 132, at 37. 
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including to gain credibility in peer groups.222 

Addressing the broader issue primarily through 

transit fare relief still leaves open the possibility of 

treating repeated misconduct under traditional civil 

or criminal enforcement mechanisms, which may be 

important to achieving these reforms as a political 

matter. Moreover, grounding the resolution in transit 

fare relief recognizes and addresses that transit 

access is at the heart of the issue and provides a 

workable framework that provides for existing 

structural poverty conditions.  

It is imperative that the MetroCard program be 

expanded to provide year-round access. Lack of 

access to free public transportation severely limits 

the opportunities available to poor students. Many 

low-income students report “struggling to pay for 

transportation” over the summer, when their Student 

MetroCards are inactive.223 Thus, failing to provide 

free transit access to youth restricts a large portion of 

NYC public school students from taking summer 

 
222 Cf. SCOTT & STEINBERG, supra note 215, at 43. 
223 Fall & Fawziah, supra note 63. 
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classes and obtaining jobs or internships because 

they cannot afford subway fare and are not provided 

with a Student MetroCard for use over the 

summer.224 Teenagers who do participate in 

enrichment activities, jobs, or internships are forced 

to ask parents or other family members to cover their 

travel expenses.225 One student reported walking to 

and from her summer internship, doubling her 

commute time.226 Students may use less secure 

alternatives such as “so-called ‘dollar vans,’” which 

cost $2, saving them $1.50 roundtrip.227 Yet, some 

end-up jumping turnstiles “out of desperation.”228 

Although broad access is generally better, if it 

were necessary to restrict eligibility, parental income 

level would be a sensible limitation and is easily 

measured by proxy through free or reduced-price 

lunch status, which is data that schools already have 

in a digitized system. Thus, any student who qualifies 

for free or reduced-price lunch should be 

 
224 Id. 
225 Id. 
226 Id. 
227 Id. 
228 Id. 
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automatically eligible for—ideally just given—a free 

unlimited, year-round MetroCard.  

However, students and parents should be entitled 

to request free or reduced-price MetroCards based on 

documented financial need. School guidance 

counselors or other community liaisons in similar 

roles should be afforded significant discretion in 

determining eligibility. Families must be able to 

demonstrate valid financial need. Establishing a 

more flexible, community-centered process will 

allow each family’s needs to be considered on a case-

by-case basis. Where a family’s household income 

falls in relation to the poverty line does not tell the 

full story of that family’s financial situation. Some 

may send money to family members in their home 

countries, pay debts, shoulder hefty medical bills, or 

any number of things. The DOE and the MTA must 

recognize that children should not be deprived of 

resources regardless of their parents’ financial 

situation. 

There is no justifiable financial reason against 

providing full-year unlimited MetroCards rather than 
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those arbitrarily limited under the current structure. 

Providing students with unlimited MetroCards over 

a continuous yearlong period represents an excess 

cost of only $15 per qualifying student per year.229 

Unlimited, yearlong cards would significantly 

expand transit access and provide at least some 

important protection from risky transit policing 

practices. 

NYC should eventually consider providing 

subsidized public transit access for young adults over 

the age of 18. Although it seems unlikely to gain 

political traction in NYC, Boston’s innovative Youth 

Pass Program could also serve as a model for NYC 

to follow in crafting such a program. Boston’s 

initiative is noteworthy also because it provides K-

12 students with half-price fare during the summer 

 
229 At a per-ride cost of $2.75, assuming a 180-day school year, three 
rides per school day addsup to $1,485 per student per year. An 
unlimited MetroCard currently costs $127 per month, for an annual 
total of $1,524. It would be substantially cheaper to provide a fully 
unlimited MetroCard between September and June than the sticker 
price of the current structure ($1,270 versus $1,485). See Fares & 
MetroCard, WEB.MTA.INFO, 
http://web.mta.info/metrocard/mcgtreng.htm#unlimited (last visited 
Apr. 1, 2020). 

http://web.mta.info/metrocard/mcgtreng.htm#unlimited
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months when they are not covered through their 

public school.  

In 2016, the Massachusetts Bay Transportation 

Authority (MBTA) in Boston launched the Youth 

Pass Program to provide young adults who meet 

certain eligibility requirements with subsidized 

transit fare. The Youth Pass entitles passholders to 

half-price fare or a $30.00 monthly access pass, 

discounted from $90.00 and providing unlimited 

subway and bus travel. Young people are eligible if 

they are between the ages of 18 and 25; live in 

Boston, Cambridge, or one of 12 other towns and 

cities in the Greater Boston Metro area; and are 

enrolled in “an MBTA-approved benefits, education, 

or job training program.”230 Approved programs 

include alternative education programs, including 

high school equivalency degree, and job training and 

development programs. State and federal benefits 

programs are also considered eligible “approved 

 
230Youth Pass, MBTA.COM,     .                                                           

https://www.mbta.com/fares/reduced/youth-pass. 

https://www.mbta.com/fares/reduced/youth-pass


Vol. 21, 2021 
LSD Journal 

141 

 

Husk 

programs.”231 Youth aged 12-18232 are eligible for a 

Youth Pass during the summer months.233 

B. The NYC Department of Education Must 
Engage in Interagency Collaborative Youth 
Policing Reforms to Protect Its Students 
from the Risks and Damaging Impact of 
Overpolicing. 

The DOE should work with the MTA and the 

NYPD to promote a policy against detrimental 

youth-law enforcement action. DOE has a moral duty 

and a vested interest in the safety of its students while 

they are travelling to and from the school building, 

including on public transit. NYC could again look to 

Boston, which made early strides in implementing 

relationship-building youth policing approaches. 

Youth relationship development initiatives have a 

demonstrably positive effect in ameliorating tensions 

and dismantling damaging stereotypes that drive 

confrontation. 234 

 
231 Id. 
232 Youth ages 11 and under ride at no cost throughout the MBTA 
system. See id. 
233 Id. 
234 Thurau, supra note 127, at 40. 
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The MBTA Transit Police made significant 

progress in Boston by reenvisioning their approach 

to focus on building relationships with youth. 

Recognizing that anonymity played a role in driving 

truancy and similar misconduct among youth, the 

MBTA transformed its engagement model to ensure 

consistency in staffing that would enable officers to 

engage with local youth on a personal level.235 With 

the implementation of these changes, between 2000 

and 2008, MBTA Transit Police decreased youth 

arrests from 682 in 2000 to just 80 in 2008.236 By 

2008, not only had suspension and expulsion rates 

decreased, there was also an overall reduction in 

youth transit arrests in Boston.237 A community 

organizer involved in the initiative succinctly 

summarized the key lesson, “rules without 

relationship lead to rebellion.”238 Echoing these 

sentiments, one youth remarked that authority 

figures “give us rules all the time, but if they gave us 

 
235 Id. 
236 Id. 
237 Id. 
238 Id. 
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expectations and treated us like we could meet them, 

we would just naturally follow the rules.”239  

V. CONCLUSION 

The DOE must reject and block the MTA and 

NYPD’s most recent attempts at overpolicing and 

overcriminalizing youth of color within the transit 

system. The MTA should not seek financial panacea 

in fare evasion crackdown and should question the 

legitimacy of revenue-generating practices that break 

the backs of low-income New Yorkers, when the 

burden falls to students and youth as it does here. The 

MTA must look elsewhere for ways to bridge the 

ever-widening budget gap. The DOE must realize its 

moral and ethical duty to act on behalf of the 

hundreds of thousands of students of color it serves 

and knowingly filters into the transit system day-in 

and day-out. Swift action could be life-saving for the 

teenagers under its care. 

 

 
239 Id. 
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RESOLVING SMALL CLAIMS ON A 
LARGE SCALE: A PROCEDURAL 

PREFERENCES STUDY 

Jing-Huey Shao∗ 

 

I. INTRODUCTION  

Small claims are usually ignored. The costs and 

the time required to handle minor disputes bar 

rational people from pursuing the rights to which 

they are entitled. Only when small claims become 

large scale, which provides sufficient incentives or 

turns the issue into a critical social problem, are they 

addressed. Hence, if there is a lack of an effective 

class action mechanism, unscrupulous enterprises 

can easily extract benefits from the general public by 
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providing unsatisfactory products or services that 

harm consumers, without worrying about liabilities 

or responsibilities, which is undoubtedly detrimental 

to a healthy commercial environment and to society 

as a whole.  

To remedy this situation, most jurisdictions have 

devised specific types of class actions or group 

litigations intended to facilitate the prosecution of 

claims that would be uneconomical to litigate 

separately, thus strengthening law enforcement. 

While the literature has indicated that there have 

been at least twenty-one countries adopting class 

action mechanisms or group litigations with various 

designs in the past,1 currently, such mechanisms are 

flourishing and even more prevalent. The design of 

class actions varies considerably with regard to 

standing to sue, representation, scope, remedies, and 

joining rules (opt-in or opt-out).2 Among these 

 
1 Deborah Hensler, The Future of Mass Litigation: Global Class 
Actions and Third-Party Litigation Funding, 79 GEO. WASH. L. REV. 
306, 307 (2011). 
2 Deborah Hensler, The Global Landscape of Collective Litigation, in 
CLASS ACTIONS IN CONTEXT: HOW ECONOMICS, POLITICS AND 
CULTURE SHAPE COLLECTIVE LITIGATION (Deborah Hensler, et al., 
eds., 2016). 



Vol. 21, 2021 
LSD Journal 

146 

 

Shao 

variations in class actions, scholars have identified 

two criteria that directly influence the procedural 

aspects of class dispute resolution: the joining rules 

and the standing/representation.3 From the class 

dispute resolution systems that can be observed so 

far, these two variations indeed iconize the types of 

class action mechanisms in most jurisdictions. Even 

though literature introducing or comparing different 

class action mechanisms is available, there has not 

been a well-developed theory that accounts for 

procedural preferences based on proposed joining 

rules and representation influences on small claim 

class disputes. In addition, because small claims 

often remain unresolved and unrepresented, the 

appropriateness of the typical adversarial and passive 

civil justice system4 is worth rethinking and 

discussing. 

The major purpose of this study was to propose a 

framework for evaluating procedural preferences for 

 
3 Id. 
4 See Jessica K. Steinberg, Adversary Breakdown and Judicial Role 
Confusion in “Small Case” Civil Justice, 2016 BYU L. REV. 899 
(2016). 
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small claim class disputes in order to provide a 

theoretical explanation for how people are 

influenced by specific features. The study explores 

questions centering on the two criteria: joining rules 

and standing/representation, and their interactions, if 

any. In terms of the joining rule, this work is intended 

to investigate whether people prefer opt-out to opt-in 

procedures. As to standing/representation, whether it 

affects people’s preferences toward dispute 

resolution is examined, which includes two sub-

questions: (1) whether people prefer litigating alone, 

with others similarly-situated, or being represented 

by a third party professional; and (2) whether people 

prefer to resolve the disputes through representation 

by public or private figures/entities.   

With the major goal of this research being to 

identify the preference for class dispute resolution in 

small claims, this Article is divided into four parts. 

The first part is the research framework with a 

literature review of the theoretical debates on class 

actions criteria. The second is the structure and the 

procedure used in this research, including the 
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treatments and the experimental process, and the 

predicted outcomes. The third part is the results of 

the research. The fourth part provides a discussion 

and policy implications. Using an experimental 

approach, this research is an attempt to evaluate the 

criteria that influence the preferences of people 

utilizing different class dispute resolutions in small 

claims, as well as their impact on the effectiveness of 

such resolutions. By means of the research results, it 

is hoped that this study can contribute to the 

knowledge of people’s preferences in small claim 

class disputes in order to support reforms with better 

features that conform to people’s behavioral 

preferences.  

II. RESEARCH FRAMEWORK 

A. Joining Rules 

According to the literature, the joining rules 

appear to directly influence the claim size and the 
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utilization rate of the class action mechanism.5 The 

most significant disparity exists between opt-in and 

opt-out designs. The opt-in design requires 

participants to search for the appropriate agents and 

to engage in specific actions to join the lawsuit. 

Conversely, opt-out does not require any action from 

the eligible claimants and automatically includes all 

of them into the lawsuit under the court’s 

certification, except for those who specifically 

choose to opt-out. Due to such differences in design, 

it makes sense that in contrast with opt-out 

mechanisms, opt-in designs usually result in 

significantly fewer actions6 even if they ensure more 

rigid authorization.7 Jurisdictions in western or non-

western countries, such as the United Kingdom and 

Taiwan, provide typical examples of the opt-in 

 
5 Martin Gramatikov et al., Measuring the Costs and Quality of Paths 
to Justice: Contours of Methodology, 3 HAGUE J. RULE L. 349 (2011). 
6 Rachael Mulheron, Reform of Collective Redress in England and 
Wales-A Perspective of Need, Civil Justice Council of England and 
Wales 48 (2008), available at https://www.judiciary.uk/wp-
content/uploads/JCO/Documents/CJC/Publications/Other%2Bpapers/
reform-of-collective-redress.pdf. 
7 Jing-Huey Shao, Class Action Mechanisms in Chinese and 
Taiwanese Contexts—A Mixture of Private and Public Law, 28 
EMORY INT’L L. REV. 237, 279 (2014).  

https://www.judiciary.uk/wp-content/uploads/JCO/Documents/CJC/Publications/Other%2Bpapers/reform-of-collective-redress.pdf
https://www.judiciary.uk/wp-content/uploads/JCO/Documents/CJC/Publications/Other%2Bpapers/reform-of-collective-redress.pdf
https://www.judiciary.uk/wp-content/uploads/JCO/Documents/CJC/Publications/Other%2Bpapers/reform-of-collective-redress.pdf
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design practice. Both of them have introduced class 

action mechanisms for decades, but there have been 

very few private actions for damages even when the 

relevant authorities have imposed numerous 

penalties for infringing behavior on tortfeasors.8 The 

paucity of consumer class actions in the UK and 

Taiwan is not unique among jurisdictions adopting 

similar mechanisms. After relevant advocacy for 

introducing opt-out mechanism for years, in 2015, a 

great change in English civil procedure occurred. 

The UK’s first opt-out class action regime took 

effect.9 While such a change in the practice is worth 

continuous observation, it should be noted that opt-

out actions for damages tend to be rare in European 

countries due to some features of the U.S.-type class 

actions, such as where the discovery process and 

contingency fees are disliked or inapplicable.10 

Instead, several forms of collective actions for 

damages in European states, including joint actions, 

 
8 Mulheron, supra note 6; Shao, supra note 7. 
9 Rachael Mulheron, The United Kingdom’s New Opt-Out Class 
Action, 37 OXFORD J. LEG. STUD. 814 (2017). 
10 Jules Stuyck, Class Actions in Europe? To Opt-In or to Opt-Out, 
That Is the Question, 20 EUR. BUS. L. REV. 493 (2009). 
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representative actions, and opt-in group actions, are 

more common.11  

While examining the downsides of the low 

utilization rates embedded in the opt-in design, opt-

out is not perfect, either. The default rule gives rise 

to a problem that has been troubling, but not yet 

resolved. A defendant often colludes with the 

plaintiff’s lawyer to reach a settlement favorable to 

the colluders that is unfavorable to the class 

members.12 While providing the opportunity to make 

the claims “big” to induce attorneys to chase after 

small claims on a large scale, it also provides the 

incentive for attorneys to serve their own interest at 

the expense of the client.13 The United States has 

been the most well-known country that has applied 

the opt-out mechanism to the fullest possible extent 

for the longest time. Legislators have attempted to 

reduce the associated problems by aligning the 

 
11 Id. 
12 John Bronsteen, Class Action Settlements: An Opt-in Proposal, 
2005 U. ILL. L. REV. 903, 904-905 (2005). 
13 Jonathan Macey & Geoffrey Miller, The Plaintiffs’ Attorney’s Role 
in Class Action and Derivative Litigation: Economic Analysis and 
Recommendation for Reform, 58 U. CHI. L. REV. 1, 3 (1991). 
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interests of the attorney and the principal and by 

imposing more judicial supervision.14 However, 

problems, such as mandatory classes improperly 

depriving class plaintiffs of their right to opt out and 

class settlements allowing defendants to cap their 

damage liabilities at low levels thwart the 

punishment and deterrence purposes of punitive 

damages, remain unresolved.15 

Since class actions are essentially a type of civil 

lawsuit, access to justice is the threshold issue that is 

necessary to resolve from the outset. Access to 

justice generally refers to how people respond to 

legal problems, including the steps people take to 

deal with a legal issue.16 However, there has not been 

an all-embracing, systematic way to assess people’s 

 
14 Id. 
15 Richard Frankel, The Disappearing Opt-out Right in Punitive-
damages Class Actions, 2011 WISCONSIN L. REV. 563 (2011).  
16 HAZEL GENN, PATHS TO JUSTICE: WHAT PEOPLE DO AND THINK 
ABOUT GOING TO LAW? (1999); PASCOE PLEASENCE, ET AL., CAUSES 
OF ACTION: CIVIL LAW AND SOCIAL JUSTICE (2004), available at 
https://www.researchgate.net/publication/271209992_Causes_of_Act
ion_Civil_Law_and_Social_Justic; Ab Currie, A National Survey of 
the Civil Justice Problems of Low and Moderate Income Canadians: 
Incident and Patterns, Canadian Forum on Civil Justice (CFCJ) 
(2005), available at http://cfcj-
fcjc.org/sites/default/files/docs/2006/currie-en.pdf. 

https://www.researchgate.net/publication/271209992_Causes_of_Action_Civil_Law_and_Social_Justic
https://www.researchgate.net/publication/271209992_Causes_of_Action_Civil_Law_and_Social_Justic
http://cfcj-fcjc.org/sites/default/files/docs/2006/currie-en.pdf
http://cfcj-fcjc.org/sites/default/files/docs/2006/currie-en.pdf
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experience when they seek access to justice that 

measures actual perceptions of the end users of the 

justice system.17 To better evaluate the preferences 

of people, a “demand-oriented” approach and a 

“user-based” perspective based on the model 

developed in Gramatikov18 are adopted in this study 

for the purpose of measuring the costs of paths to 

justice as well as the relationships between the costs 

of paths and barriers to users when seeking access to 

justice. Categorizing costs by type is the approach 

most often used because it is more likely to cover all 

costs people face on various paths and more likely to 

lead to an understanding of the user experiences in 

regard to barriers to justice. Different instances 

related to costs, such as lawyers’ fees and other out-

of-pocket expenses, opportunity costs, and emotional 

costs,19 may dissuade people from taking actions to 

solve problems, which is especially critical in small 

claims. 

 
17 Maggi Carfield, Enhancing Poor People’s Capabilities Through 
the Rule of Law: Creating an Access to Justice Index, 83 Wash. U. 
L.Q 339 (2005). 
18 Gramatikov et al, supra note 5. 
19 Id. 
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In this study, the types of costs are categorized as 

follows: out-of-pocket expenses (e.g., fees for 

authorities or fees for legal assistance), time spent 

(e.g., costs related to searching for an adviser and 

interaction with the other party), and emotional costs 

(e.g., stress, fear, sadness, and losses of/changes in 

relationships).20 The said costs are incorporated into 

the scenarios in the experiment, particularly in terms 

of the different joining rules, in order to observe their 

influence on procedural preferences. Since the 

embedded costs are higher in opt-in than in opt-out 

mechanisms, it is reasonable to posit that people will 

tend to prefer opt-out rather than opt-in mechanisms. 

B. Representation/Standing 

Standing and representation is another important 

feature that distinguishes the class action 

mechanisms from jurisdiction to jurisdiction.21 The 

function of the screening of the standing at the 

 
20 J.M. Barendrecht, et al., How to Measure the Price and Quality of 
Access to Justice?, TISCO Working Paper Series on Civil Law and 
Conflict Resolution Systems (2006). 
21 Henlser, supra note 2.  
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beginning of the proceedings is to ensure the 

justifiable binding effect on the correct parties. Class 

actions generally involve a large number of 

claimants with different backgrounds for whom the 

cause of actions arise from the same occurrence. The 

typical requirement to sue on behalf of others is to 

acquire consent from the real interested party, unless 

otherwise specified. Hence, who or what entity can 

acquire the consent and represent these claimants’ 

interest, and the range and effect of res judicata 

become especially important when the judgment will 

bind other claimants who do not actually participate 

in the proceedings. For jurisdictions with civil law 

traditions, as their laws proceed from abstractions 

and jurisprudence, which formulates general legal 

principles,22 there are several types of standing that 

need to be strictly complied with to initiate a 

lawsuit.23 Consequently, specific “standing to sue” 

for class disputes in most civil law countries gives 

 
22 Rafael La Porta, et al, The Economic Consequences of Legal 
Origins, 46 J. ECON. LITERATURE 285 (2008). 
23 Antonio Gidi, Class Actions in Brazil–A Model for Civil Law 
Countries, 51 AM. J. COMP. L. 311, 334, 348 (2003). 
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scholars and judges the comfort of a familiar, 

conceptualized approach.24   

While “standing” is the requirement that a person 

who brings a suit be a proper party to request 

adjudication of the particular issue involved and 

provide a justifiable binding effect on the right 

parties, “representation” refers to an instance of 

standing for or acting on behalf of another/others. 

Even though the two terms are different in meaning 

and function, such a difference becomes minimal in 

small claim class disputes, and both terms are 

sometimes used interchangeably in the literature.25 

This is because representation in class disputes 

substitutes for the standing function. In the case of 

jurisdictions where lawyers actually drive the entire 

class action, the influence of lawyer representation 

outweighs the lead plaintiff who has standing to 

sue.26 Also, for jurisdictions where a contingency fee 

 
24 Shao, supra note 7, at 274. 
25 Charles M. Silver, Class Actions – Representative Proceedings, 
7600 ENCYCLOPEDIA OF L & ECON. 194 (1999), 
https://reference.findlaw.com/lawandeconomics/7600-
classactions.pdf [https:/perma.cc/KE5F-BLWN]. 
26 Stephen J. Choi, The Evidence on Securities Class Actions, 57 
VAND. L. REV. 1465, 1477-98 (2004). 

https://reference.findlaw.com/lawandeconomics/7600-classactions.pdf
https://reference.findlaw.com/lawandeconomics/7600-classactions.pdf
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arrangement is prohibited or unpopular and few 

lawyers will devote themselves to handling class 

actions, public or non-profit organizations thus 

become the candidates for representation of 

numerous claimants in resolving mass disputes.27 

Such distinct outcomes may result from different 

historical backgrounds. However, whether these 

types of representation are just a product of history, 

or they actually imply the preferences of different 

people is still understudied. 

It is believed that representation in general can 

make contributions to the dispute resolution process 

in terms of affecting the quality and outcome of a 

procedure.28 In particular, because class disputes 

involve stakes of multiple claimants or the general 

public, representation is necessary for groups of 

people to proceed with any procedure from a rational 

perspective. Representation of weaker parties may 

 
27 Wallace Wen-Yeu Wang & Chen Jian-Lin, Reforming China’s 
Securities Civil Actions: Lessons From U.S. PSLRA Reform and 
Taiwan’s Government-Sanctioned Non-Profit, 21 COLUM. J. ASIAN L. 
115,135 (2008). 
28 Lisa Bingham, et al, Employment Mediation: Exploring the Role of 
Representation at the USPS, 17 OHIO ST. J. DISP. RESOL. 341-378 
(2002). 
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reduce the power imbalance, making them tougher 

negotiators and less inclined to settle.29 Professional 

representation may also reduce the effects of 

inequality30 even though it may still have the 

drawback of the principal-agency problem.31 The 

literature on this topic has explored some other areas, 

such as labor disputes related to the role of different 

categories of representatives (e.g., lawyers, union 

representatives, co-workers, other, or no 

representation) in perceptions of procedural justice, 

settlement rates, and the duration of procedures. 

Compared with those studies on actual cases fought 

to the end, most small claims do not even advance to 

being cases that of economic sense to be initiated. 

Therefore, empirical evidence as to whether people 

have preferences for specific representatives, or 

 
29 Oren Gazal-Ayal & Ronen Perry, Imbalances of Power in ADR: 
The Impact of Representation and Dispute Resolution Method on 
Case Outcomes, 39 L. & SOC. INQUIRY 791 (2014). 
30 Owen Fiss, Against Settlement, 93 YALE L. J. 1073 (1983-1984); 
Craig A. McEwen, et al., Bring in the Lawyers: Challenging the 
Dominant Approaches to Ensuring Fairness in Divorce Mediation, 
79 MINN. L. REV. 1317, 1360-61 (1995). 
31 Bingham, et al, supra note 28. 
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whether they want to be represented in small claim 

class disputes, has remained scant.    

Scholars have classified different standings or 

representations of class actions in most jurisdictions 

around the world into the following three types: (1) 

private actors, (2) public officials, and (3) licensed 

associations.32 In practice, some jurisdictions (e.g., 

China and Taiwan) even offer an option of a class 

dispute resolution, which is essentially a joinder 

claim that requires the claimants to appoint one of 

them to represent the rest, typically with an advance 

feature of public notice to potential claimants 

approved by the court.33 Such laws read as follows: 

 
32 Hensler, supra note 1. 
33 Article 54 of Civil Procedure Law of the People’s Republic of 
China (CPL, revised in 2017), available at 
http://cicc.court.gov.cn/html/1/219/199/200/644.html.  

If the object of the action is of the same category and a party 
consists of numerous persons, and upon institution of the 
action the number of persons is not determined yet, the 
people’s court may issue a public notice stating the particulars 
of the case and the claims and requesting that the claimants 
register with the people’s court within a certain period of 
time….Claimants who have registered with the people’s court 
may elect a representative to engage in litigation; if no such 
representative can be elected, the people’s court may discuss 
with the registered claimants in determining on such 
representative….Judgments or rulings rendered by a people’s 

 

http://cicc.court.gov.cn/html/1/219/199/200/644.html
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Article 54 of Civil Procedure Law of the People’s 

Republic of China: 

If the object of the action is of the same 
category and a party consists of numerous 
persons, and upon institution of the action 
the number of persons is not determined 
yet, the people’s court may issue a public 
notice stating the particulars of the case 
and the claims and requesting that the 
claimants register with the people’s court 
within a certain period of 
time….Claimants who have registered 
with the people’s court may elect a 
representative to engage in litigation; if 
no such representative can be elected, the 
people’s court may discuss with the 

 
court shall be binding on all the claimants who have registered 
with the court. Id.  

Also, Taiwan Code of Civil Procedure, art. 44-2, JUDICIAL YUAN 
REPUBLIC OF CHINA (Nov. 28, 2018), available at 
https://law.moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=B00100
01.   

When multiple parties, whose common interests have arisen 
from the same public nuisance, traffic accident, product defect, 
or the same transaction or occurrence of any kind, appoint one 
or more persons from themselves in accordance with the 
provision of Art. 41 to sue for the same category of legal 
claims, the court may, with the consent of the appointed party, 
or upon the original appointed party’s motion which the court 
considers appropriate, publish a notice to the effect that other 
persons with the same common interests may join the action 
by filing a pleading within a designated period of time . . . . 
Those persons so joining shall be deemed to have made the 
same appointment in accordance with the provisions of Art. 
41. Id.  

https://law.moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=B0010001
https://law.moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=B0010001
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registered claimants in determining on 
such representative….Judgments or 
rulings rendered by a people’s court shall 
be binding on all the claimants who have 
registered with the court. 

Similarly, Article 44-2 of Taiwan Code of Civil 

Procedure stipulates as follows:  

When multiple parties, whose common 
interests have arisen from the same public 
nuisance, traffic accident, product defect, 
or the same transaction or occurrence of 
any kind, appoint one or more persons 
from themselves in accordance with the 
provision of Article 41 to sue for the same 
category of legal claims, the court may, 
with the consent of the appointed party, 
or upon the original appointed party’s 
motion which the court considers 
appropriate, publish a notice to the effect 
that other persons with the same common 
interests may join the action by filing a 
pleading within a designated period of 
time . . . . Those persons so joining shall 
be deemed to have made the same 
appointment in accordance with the 
provisions of Article 41. 

For most jurisdictions, there are typically 

multiple representation choices that are available for 

potential claimants. However, the reasons why the 
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claimants opt for a specific type of representation, or 

why some have been rarely chosen, remain 

unexplained.  

C. Cultural Influences on Procedural 
Preferences 

In addition to the substantive criteria that shape 

the forms of dispute resolution mechanisms, 

intangible factors may also be critical. There have 

been studies in psychology regarding cultural 

influences on procedural preferences. A strong 

preference for adversarial over inquisitorial 

procedures was well-established in the United States 

by J. Thibaut, et al.,34 but different results were found 

in non-Western cultures. A more favorable reaction 

to inquisitorial procedures was found among 

Japanese and Chinese subjects.35 Kwok Leung 

 
34 J. Thibaut & L. Walker, PROCEDURAL JUSTICE: A PSYCHOLOGICAL 
ANALYSIS (1975). 
35 Roger W. Benjamin, Images of Conflict Resolution and Social 
Control: American and Japanese Attitudes to the Adversary System, 
19 J. CONFLICT RESOL. 123 (1975); Kwok Leung & E. Allan Lind. 
Procedure and Culture: Effects of Culture, Gender, and Investigator 
Status on Procedural Preferences, 50 J. PERSONALITY & SOC. 
PSYCHO. 1134 (1986). 
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meanwhile asserted that non-binding procedures are 

preferred in non-Western cultures, and indicated that 

Chinese subjects are also relatively indifferent in 

terms of their preference for either inquisitorial or 

adversarial procedures.36 The aforementioned mixed 

findings to some extent illustrate the complexity of 

cultural influences on procedural preferences. 

Nevertheless, no theory has been adequately 

developed to explain and predict the impact of 

culture on procedural preferences for small claims. 

Instead of getting into the debate or attempting to 

explain the conflicting points of view, this study 

offers further explanations for such disparities, 

particularly in the field of small claim class disputes.      

  Small claims have features that are distinct from 

general disputes because they are minimal, and the 

concerns related to resolving such disputes are 

different. Firstly, the formal procedure comes later or 

less often.37 Secondly, the need for a strict 

 
36 Kwok Leung, Some Determinants of Reactions to Procedural 
Models for Conflict Resolution: A Cross-National Study, 53 J. 
PERSONALITY & SOC. PSYCHOL. 898 (1987). 
37 Steinberg, supra note 4.  



Vol. 21, 2021 
LSD Journal 

164 

 

Shao 

adversarial procedure is lessened.38 Therefore, 

adjudication systems, such as the court, generally 

comprise the very last stage encountered by 

claimants, which is even the case for small claims. 

Hence, representation, which occurs at an earlier 

phase of the procedure, reasonably is the more 

suitable candidate for consideration in terms of 

cultural influences on procedural preferences.  

Previous research has reported the influence of 

legal tradition in the standing and representation of 

class action mechanisms.39 Generally speaking, legal 

tradition can be categorized into civil law and 

common law traditions.40 As aforementioned, in the 

civil law tradition, the law is applied through legal 

principles and concepts to the facts being presented. 

Legislatorial creation of special procedural rights 

attributed to the groups, licensed associations, or 

public officials with standing to sue stipulated in the 

laws provides a familiar and conceptualized 

 
38 Id. 
39 Shao, supra note 7. 
40 Porta, supra note 22. 
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approach to compliance.41 Civil law tradition 

countries, such as Germany, Japan, and Taiwan, tend 

to opt for the involvement of such types of 

representation in the class dispute resolution context.  

Another explanation may stem from historical 

reasons. Chinese cultural influence has been 

comprehensively studied in many societal and 

political works.42 It has been observed that many 

Asian countries influenced by Chinese culture, after 

adopting western law systems for decades, still favor 

“traditional” ways to resolve disputes, which usually 

include the involvement of public officials or 

entities.43 Taiwan precisely reflects this 

phenomenon. Taiwan was exposed to a western law 

that was selected by the Japanese colonial 

government under the mixed legal legacy during the 

late 19th to the 20th century,44 which was maintained 

by the later incoming Republic of China (ROC) 

 
41 Gidi, supra note 23, at 348. 
42 Harry Hui, Measurement of Individualism-Collectivism, 22 J. RES. 
PERSONALITY 17 (1988).  
43 Tay-Sheng Wang, Legal Reform in Taiwan under Japanese 
Colonial Rule, U. WASH. 232-33, 429 (1992). 
44 Id. at 429. 
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regime after the war and after the Japanese left 

Taiwan in 1945.45 However, Taiwanese people have 

not yet generally experienced the fundamental spirit 

of modern western law since this legal reform was 

instituted by the colonial government.46 They still 

largely rely on authorities to resolve their problems, 

such as governmental officials or government 

licensed organizations. Such cultural differences 

have been found in procedural preferences for the 

type of representation. A good example of a 

government-sanctioned organization in Taiwan is the 

Investment Protection Center (IPC), which has 

standing to sue for class disputes related to securities 

law. The IPC was established by the government 

with the goal of filing securities-related class actions. 

It inherited a substantial amount of government 

influence because it is conferred with the power and 

funds necessary to systematically process these types 

of cases.47 Hence, there are very few securities cases 

 
45 Id. 
46 Id.  
47 Securities and Futures Investors Protection Center, Class-Action 
Litigation or Arbitration, (last visited Feb. 7, 2021) 
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represented as plaintiffs by non-government related 

entities or professionals in Taiwan.48 However, 

except for the securities law area, class actions are 

generally rare in other legal areas such as consumer 

disputes.49   

Another theory that explains the difference 

between the preference for private actors or public 

official/institutions is the influence of collectivistic 

versus individualist cultures. The concepts of 

individualism and collectivism have been discussed 

in various disciplines. In brief, individualism refers 

to “the tendency to be more concerned about the 

consequences of one’s behavior for one’s own needs, 

interest, and goals,” whereas collectivism is defined 

as “the tendency to be more concerned about the 

consequences of one’s behavior for in-group 

members and to be more willing to sacrifice personal 

interests for the attainment of collective interest.”50 

 
https://www.sfipc.org.tw/MainWeb/Article.aspx?L=2&SNO=fD0fF/
YR5eNG2r7p+fC8aQ==. 
48 Wang Ruu Tseng & Wallace Wen Yeu Wang, Derivative Actions 
in Taiwan, in THE DERIVATIVE ACTION IN ASIA: A COMPARATIVE AND 
FUNCTIONAL APPROACH (Dan W. Puchniak, et al., eds., 2012). 
49 Shao, supra note 7. 
50 Leung, supra note 36.  

https://www.sfipc.org.tw/MainWeb/Article.aspx?L=2&SNO=fD0fF/YR5eNG2r7p+fC8aQ==
https://www.sfipc.org.tw/MainWeb/Article.aspx?L=2&SNO=fD0fF/YR5eNG2r7p+fC8aQ==
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Previous research established that people from 

individualistic societies show a higher preference for 

confrontational procedures such as litigation or 

arbitration, while those from collectivist cultures 

favor harmony-enhancing procedures like 

negotiation and mediation, for resolving disputes.51 

Because litigation typically involves strict adversary 

mechanisms while negotiation usually means a more 

lax procedure, very often occurring with the support 

of the government in processing cases, which implies 

more opportunities for settlement rather than 

confrontation to the end, it is reasonable to 

hypothesize that jurisdictions with civil law tradition 

or with collectivistic cultures will favor 

representation by public officials or government 

licensed institutions. Such a proposition may be 

especially salient because the adversarial ideal under 

a general civil justice system does not currently meet 

the needs for small claims. When the mechanisms for 

small claim class disputes become ineffective, other 

 
51 Carole Cangioni & Sandra Spataro, International Intellectual 
Property Disputes: The Impact of National Culture on Preferences 
for Dispute Resolution Method, 14 J. BUS. DIVERSITY 35, 38 (2014). 
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possibilities for dispute resolution are in need of 

exploration. 

So far, there is no theory on procedural justice in 

class disputes for small claim class disputes that 

includes the effect of culture influence in its 

formulation. A theory of this kind is very important 

because it can guide interdisciplinary studies on 

procedural justice toward the establishment of a 

more comprehensive theory. Consequently, it is 

important to explore frameworks that can account for 

people’s preferences in small claim class disputes. 

Therefore, by proposing that a civil law jurisdiction 

with an influence from Chinese culture or having a 

collectivist nature will prefer representation by 

public officials or government licensed associations, 

Taiwan is an ideal candidate for this study since it 

inherited both civil law jurisdiction and the influence 

of Chinese culture, and is identified as a typical 

collectivist society.52 

 
52 Leung, supra note 36 at 899. 
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III. THE STRUCTURE OF THE DESIGN 

This research is a modified two (opt-in v. opt-

out) by three (private actors, licensed associations, 

and public officials) mixed within-subjects and 

between-subjects design. The two sets of criteria 

comprise six scenarios in which participants rate 

their preferences, including their attitude and their 

behavior toward such procedures. However, to avoid 

fatigue and bias from comparing too many scenarios 

and themes, a split design (between subjects) was 

utilized in the representation types and a within-

subjects design was used for the joining rule 

variations. In addition, before getting into the two by 

three (2*3) design, the participants were required to 

respond to two common scenarios: (1) suing 

individually (individual claim) or (2) suing by 

appointing other similarly-situated claimants, in 

which potential claimants can join (quasi-joinder 

claim). With the two additional common scenarios, 

each participant responded to only four scenarios in 

total, including the two common ones and two 

scenarios from the two by three (2*3) design. The 
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two scenarios from the (2*3) design consist of a 

choice of one of the three representations with the 

opt-in and opt-out variations for that particular 

representation. The structure of the experimental 

design is presented in Table 1. 

For example, if participant X is assigned to the 

lawyer’s theme test, he or she is required to rate his 

or her preferences for the two common scenarios (A 

& B) and one opt-in (C) and one opt-out (D) scenario 

both represented by a lawyer. By the same token, if 

participant Y is allocated to the test with the 

Consumer Protection Committee (CPC, public 

official) theme, he or she is required to rate the same 

two common scenarios (A & B) and one opt-in (G) 

and one opt-out (H) scenario both represented by a 

CPC.  
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Table 1. The Structure of the Experimental Design 

 

 

A. Procedure 

Before the major experiment, to ensure validity 

and externality, a pretest was conducted to identify 

the factors for the background design in the major 

experiment, including the monetary threshold at 

which people are unlikely to complain or to take any 

action (small enough), the most familiar type of 

goods/services, and the most familiar type of 

representation. Based on the findings from the 

pretest, a scenario of an unsatisfying restaurant 

dining experience with a dispute valued at new 

Taiwan dollar (TWD) NT$400 (around USD $13) 
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became the background fact in the major experiment. 

Lawyers, Consumer Foundation, Chinese Taipei 

(CFCT) and the Consumer Protection Commission 

(CPC) were incorporated into the major experiment 

since they are the most familiar representations of 

private actors, licensed associations, and public 

officials in Taiwan, respectively.  

The major experiment was conducted through 

online questionnaires, in which the participants were 

randomly assigned to one of three split tests with 

different representation themes (lawyer, CFCT, or 

CPC). The questionnaires had a manipulation check 

at the beginning asking whether the participant had 

knowledge of the type of representation the test 

offered. If so, the participants were led to a scenario 

where the participant was hypothesized to have dined 

at a restaurant and found the quality of the meal to be 

poor, causing him/her to lose approximately 

NT$400. It was assumed that the participant had 

complained to the restaurant owner but had not 

received a satisfactory response. The participants 

were told that subsequently, some other diners also 
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had the same experience. The participants were then 

offered several options to resolve the dispute. The 

options were the scenarios designed under the 

aforementioned research framework. The 

participants were asked to rate their preferences on a 

score ranging from one to seven for each scenario 

separately, including their feelings about (cognition: 

whether they recognized and agreed) and behavior 

(whether they accepted) toward the procedure.  

B. Predictions 

For better observation of the effects shown from 

the comparison of the scenarios, the following 

predictions were devised corresponding to the 

research questions:  

Prediction 1: Both joining other claimants and 

being represented are preferred over filing individual 

lawsuits. B to H will be preferable to A.   

Prediction 2: Being represented by third-party 

professionals/institutions is preferable to being 

represented by similarly-situated others. C to H will 

be preferable to B. 
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Both of the first two predictions are intended to 

evidence the value of representation, not only in the 

outcome of the case as the literature has indicated, 

but also from a psychological support perspective. 

Suing with others who are similarly situated gives 

claimants a sense of security, especially in a 

collectivist culture. In addition, representation by a 

professional individual or entity is even more 

preferred because the value of professionalism 

outweighs the interest alignment between principal 

and agent, particularly in the case of small claims.  

Prediction 3: People prefer opt-out procedures 

more than opt-in procedures. D will be preferable to 

C; F will be preferable to E; H will be preferable to 

G. 

Taking into consideration the costs of paths to 

justice, including all types of out-of-pocket 

expenses, opportunity costs, and emotional costs, the 

opt-out procedure is predicted to be more preferable 

to the opt-in procedure in all three types of 

representation. 
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Prediction 4: People in civil law jurisdictions 

with Chinese and collectivist culture influence prefer 

being represented by public officials or entities, such 

as licensed or government-sanctioned associations 

rather than being represented by private actors. E and 

G will be preferable to C; F and H will be preferable 

to D.   

The last prediction is a combination of the 

theories of cultural influence and legal traditions, in 

which the people in civil law jurisdictions influenced 

by Chinese and collectivist culture prefer 

government related representation. In particular, it 

takes into consideration that the need for an 

adversarial procedure diminishes when the matter in 

dispute is minor, and other types of representation 

may be more preferable.  

IV. RESULTS 

A. Descriptive Statistics and Distribution 

With completion by 68 participants in the lawyer 

scenario test (private actors), 69 participants in the 
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licensed association scenario test, and 62 participants 

in the public official scenario test, a total of 199 valid 

sample data were in the data pool for analysis. The 

gender ratio of the participants was about equal 

(male: 51.26%; female: 48.74%), and comparatively 

younger (20-40: 71.86%; 40 and above: 28.14%) as 

compared to the general population of Taiwan, which 

is commonly seen in web-based tests.53     

The analysis was performed on the participants’ 

preference scores for each scenario. The data were 

significantly non-normally distributed (Shapiro tests: 

cognition: 𝑊𝑊 = 0.94∗∗; behavior: 𝑊𝑊 = 0.93∗∗; 

overall preference: 𝑊𝑊 = 0.94∗∗. The descriptive 

statistics of the outcome variables (the preference 

obtained by averaging the cognition and behavior 

scores) and the relevant tests are presented in Table 

2, and an overview of the preferences for the study 

as a whole are shown in Figure 1.   

 

 
53 Michael D. Kaplowitz, et al, A Comparison of Web and Mail 
Survey Response Rates, 68 PUB. OPINION Q. 94 (2004). 



Vol. 21, 2021 
LSD Journal 

178 

 

Shao 

Table 2. Descriptive Statistics of the Preferences 
and the Related Tests   

 
Figure 1. Overview of the Overall Participant 
Preferences 

 



Vol. 21, 2021 
LSD Journal 

179 

 

Shao 

B. Joining Rules: Opt-In v. Opt-Out 

The median scores in Table 2 and mean scores in 

Figure 1 clearly show an increasing trend in the 

preferences, for which the results of median are as 

follows: individual (4.17), quasi-joinder (4.67), 

lawyer (in: 4.92; out: 5.33) for the CFCT (in: 5.33; 

out: 5.83), and CPC (in: 5.25; out: 5:58). For the 

comparison among individual claims, quasi-joinder, 

and having representation, the Wilcoxon paired 

sample tests indicated that the preference for having 

representation (six scenarios) was higher than that 

for quasi-joinder (Median CEG > B: 4,501.50*** 

Median DFH > B: 2,270.50***), and the preference for 

quasi-joinder was higher than that for individual 

claims (B > A: 3,711.00***), which conforms to 

predictions one and two. As for the two by three 

design covering the treatments including joining 

rules and types of representation, both the Cochran-

Mantel-Haenszel and Wilcoxon tests also 

demonstrate that joining rules significantly affect 

people’s preferences, where the opt-out scenarios 

obtained higher scores than the opt-in scenarios 
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(𝑀𝑀2 = 40.96†) and the differences are significant 

among all three types of representation (D > C: 

288.50***; F > E: 316.50**; H > G: 362.00*). 

Prediction three is fully supported.  

C. Representation Type: Lawyer v. 
Government-Related Entities 

With regard to the treatment effect of types of 

representation, while not significant based on the 

results of the Cochran-Mantel-Haenszel test, the 

Wilcoxon tests indicated there are indeed differences 

between lawyer and CFCT representation (E > 

C:1,917.50+), as well as lawyer and CPC 

representation (G > C: 1,830.00+), which to some 

extent supports prediction four in that Taiwanese 

people prefer government-related entities, such as 

CFCT and CPC representation to that of lawyers. 

While most results were in line with the 

predictions, the representation treatment in the two 

by three design was not significant enough based on 

the results of the Cochran-Mantel-Haenszel test, 

even though the predicted direction and the 
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difference could still be inferred from Wilcoxon 

tests. This outcome may have been due to neutrality 

effect on the part of the participants,54 which caused 

the preference score to tend to be neutral. To better 

illustrate and present the data for the purpose of the 

study, the data obtained from the two by three design 

were converted into a dichotomy to overcome the 

neutrality effect, where the preferences were divided 

into “prefer” and “reject” categories based on the 

scores being equal or above the median or below the 

median of the total scores (5.33), and were re-termed 

as “preference level” (PL). The frequencies and tests 

among the preference level, joining rules (J), and 

representation (R) after the conversion are provided 

in Table 3. 

 

 

 

 

 
54 Karen Gasper, et al., Does Neutral Affect Exist? How Challenging 
Three Beliefs About Neutral Affect Can Advance Affective Research, 
10 FRONT. PSYCHOL. 2476 (2019). 
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Table 3. The Frequencies and the Test for the 
Preferences 

  
 

After converting the data into a dichotomy, the 

results were intensified for both the joining rule and 

representation treatments. Using the Cochran-

Mantel-Haenszel test, both the joining rule (𝑀𝑀2 =

7.36∗∗) and representation type (𝑀𝑀2 = 4.36+) 

treatments exhibit stronger effects. This shows that 

joining rules and representation types indeed affect 

procedural preferences. The odds ratio computed 

using the multinomial logit model (see Appendix) 

shown in Table 4 corresponds to the previous 
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findings obtained using the Wilcoxon tests and 

further supported the premise that the opt-out 

procedure is preferred more than the opt-in 

procedure throughout all types of representation 

(lawyer: OR=2.65, 95% CI [2.40, 2.90]; CFCT: 

OR=1.28, 95% CI [1.51, 1.74]; CPC: OR=1.13, 95% 

CI [1.38, 1.64]). The odds ratio further indicates that, 

in opt-in designs, there is a preference among the 

types of representation, where CFCT and CPC 

representatives are both more favored than lawyers 

(Lawyer/CFCT: OR=0.46, 95% CI [0.22, 0.71]; 

Lawyer/CPC: OR=0.48, 95% CI [0.22, 0.74]), and no 

significant difference is found between CFCT and 

CPC (CPC/CFCT: OR=0.73, 95% CI [0.97, 1.21]). 

Conversely, in opt-out designs, no clear preference 

was found among the types of representation. 

Although the Cochran-Mantel-Haenszel test did not 

provide direct evidence of the interaction between 

the two sets of treatments (joining rules v. 

representation types), the odds ratio still implied a 

relationship between the two traits from the said 

change in the preference for representation from opt-
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in to opt-out situations. In addition, from the bar plot 

of the preference level of the different 

representations in the opt-in and opt-out procedures, 

respectively, shown in Figure 2, it can be observed 

that the preference for CPC and CFCT representation 

over lawyers in opt-in procedure is diminished in the 

opt-out procedure, which made the preference for the 

three types of representation become similar in the 

opt-out situation. In other words, the different 

preference levels for representation in opt-in 

situations became insignificant in opt-out situations, 

which means that the effect of representation types 

was offset by the opt-out design of the joining rules.   
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Table 4 Odds Ratio and 95% Confidence Interval 

  
 
Figure 2. Bar Plot of the Preference Levels Obtained 
Using the Two by Three Design 
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V. IMPLICATIONS AND DISCUSSION 

The most insightful finding of this study is that it 

proves that joining rules and representation types did 

affect people’s procedural preferences in small claim 

class disputes. Firstly, the joining rules significantly 

influence preferences for utilizing different designs 

of resolution mechanisms. The opt-out design has 

much lower transaction costs, which is more 

favorable to potential claimants, while the opt-in 

design has more obstacles that prohibit access to 

dispute resolution when considering the relevant 

substantive and intangible costs. These results 

correspond to what can be observed in actual practice 

among jurisdictions and offers further theoretical 

reasons for this phenomenon. Opt-out designs indeed 

are more effective with respect to providing better 

chances of access to justice in small claims 

processes. In particular, these results are valid for all 

three major types of representation in class actions, 

which means the finding can be externalized broadly 

to more jurisdictions.  



Vol. 21, 2021 
LSD Journal 

187 

 

Shao 

 Secondly, the types of representation also have 

impact on procedural preferences related to resolving 

class disputes. The findings show that there are 

indeed cultural and legal tradition influences that 

alter people’s attitudes and behavior toward the type 

of dispute resolution. In the case of jurisdictions 

influenced by Chinese culture, but transplanted into 

a western style judicial system, people may still 

largely rely on public officials or government 

licensed entities to solve their problems, especially 

when it involves groups of people and may involve a 

certain degree of public good. Also, in jurisdictions 

with a more collective nature, because people have a 

higher need for harmonious relationships, the need 

for adversarial procedure diminishes and non-formal 

or non-confrontational procedures are preferred to 

solve problems. This implies that they would prefer 

being assisted by the government to handle the 

matter with the hope that such a matter would not go 

to the courts, which is the typical kind of adversarial 

procedure. Hence, public officials or government-

sanctioned organizations become more preferable 
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candidates for representation than lawyers in 

jurisdictions of this type.  

The aforementioned two major findings 

interestingly led to an extra discovery. While there 

are influences on both the joining rule and 

representation, the influence of the representation is 

cancelled out by the opt-out design for the joining 

rule. This is especially obvious in the private actor 

type of representation, which was originally mostly 

disfavored among the opt-in types and was not 

significantly different from other types with 

representation by public officials and licensed 

associations in opt-out types. In other words, the 

preference for representation is outweighed by the 

preference for joining rules in small claims 

situations. This finding has a further implication. In 

small claims, the disadvantages of the less favored 

representation type can be made up for by adopting 

the opt-out mechanism. Hence, preferences revealed 

in this study were especially strong for the private 

actor type of representation, which implies that 

people in jurisdictions who do not prefer lawyers as 
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their representatives may correct this unfavorable 

situation via changing the joining rule to an opt-out 

design. This also indicates that the cultural 

influences on the preferences related to dispute 

resolution become insignificant when the transaction 

costs are low enough.   

Another finding related to the representation 

treatment within the scope of this study was as 

follows: While aggregations such as joinder claims 

do encourage people to pursue their rights, this type 

of mechanism is not preferred as much as having 

representation from a professional third party. 

However, aggregated procedures such as joinder 

claims or representation are both preferred over 

pursuing rights individually in small claim class 

disputes. This finding demonstrates the value of 

representation and the way people prefer to be 

represented, which is by a professional or an 

institution and not by those who are similarly-

situated. The result may be a balance between 

considering conflicts of interest and the benefits of 

professionalism. Especially when the dispute amount 
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is small, conflicts of interest are less of a concern 

compared to the advantages garnered from 

professional services. Lastly, the aggregated dispute 

resolution being preferred over an individual claim is 

an intuitive result when considering transaction costs 

and may also imply that people feel more secure and 

confident when attempting to resolve disputes as a 

group, especially in a collectivist society. Hence, in 

the case of small claims on a large scale, it is 

necessary to devise a mechanism for representation 

or at least to make it possible for claimants to join 

with others, rather than the claimant having to file as 

an individual.  

VI. CONCLUSION 

This study demonstrates overall that dealing with 

small claims on a large scale requires another way of 

thinking. The typical framework for formal dispute 

resolution procedures may not be desirable in small 

claim class disputes. This proposition is supported 

not only from a transaction cost perspective, but also 

from a cultural and psychological perspective. The 
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contribution of this study is that it proposed a valid 

framework within which to categorize types of 

resolution procedures for small claim class disputes 

and provides explanations of the preferred 

characteristics and their relationships. This is 

especially critical when most jurisdictions have 

problems with numerous unclaimed losses in small 

disputes. The findings of this research also prompt 

thoughts about whether the judicial system should be 

improved to accommodate the special pre-trial needs 

of cases with mass claimants that have a possible 

public impact. While such changes have already 

taken effect in some areas, the resolution of small 

claim class disputes deserves more attention and 

research. This study contributes to this area by 

proving with evidence that, for small claim class 

disputes, when adversarial requirements are less of a 

concern, the joining rules and the types of 

representation substantially influence the preference 

for dispute resolution, which are the keys for 

improving the effectiveness of such resolution 

mechanism.  
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APPENDIX  

 

The odds are defined as follows: 

𝑜𝑜𝑜𝑜𝑜𝑜𝑜𝑜 =
𝑃𝑃(𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃 𝑔𝑔𝑔𝑔𝑔𝑔𝑃𝑃𝑔𝑔 𝑐𝑐𝑜𝑜𝑔𝑔𝑜𝑜𝑔𝑔𝑐𝑐𝑔𝑔𝑜𝑜𝑔𝑔𝑜𝑜)
𝑃𝑃(𝑅𝑅𝑃𝑃𝑅𝑅𝑃𝑃𝑐𝑐𝑐𝑐 𝑔𝑔𝑔𝑔𝑔𝑔𝑃𝑃𝑔𝑔 𝑐𝑐𝑜𝑜𝑔𝑔𝑜𝑜𝑔𝑔𝑐𝑐𝑔𝑔𝑜𝑜𝑔𝑔𝑜𝑜)

 

The formula of the multinomial logit model can be 

expressed as 

𝑙𝑙𝑜𝑜𝑔𝑔 �
𝑃𝑃(𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃| 𝐽𝐽 = 𝑅𝑅,𝑅𝑅1 = 𝑃𝑃1,𝑅𝑅2 = 𝑃𝑃2)
𝑃𝑃(𝑅𝑅𝑃𝑃𝑅𝑅𝑃𝑃𝑐𝑐𝑐𝑐 | 𝐽𝐽 = 𝑅𝑅,𝑅𝑅1 = 𝑃𝑃1,𝑅𝑅2 = 𝑃𝑃2)�

= α + β1 × 𝑅𝑅 + β2 × 𝑃𝑃1 + β3 × 𝑃𝑃2 

with the parameters 𝑅𝑅 = �1, 𝑜𝑜𝑜𝑜𝑐𝑐 𝑜𝑜𝑜𝑜𝑐𝑐
0, 𝑜𝑜𝑜𝑜𝑐𝑐  𝑔𝑔𝑔𝑔 , 𝑃𝑃1 = �

1, 𝐿𝐿𝐿𝐿𝐿𝐿𝐿𝐿𝑃𝑃𝑃𝑃
0,     𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶
0,       𝐶𝐶𝑃𝑃𝐶𝐶

 

, 𝑃𝑃1 = �
1,          𝐶𝐶𝑃𝑃𝐶𝐶
0,       𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶
0,   𝐿𝐿𝐿𝐿𝐿𝐿𝐿𝐿𝑃𝑃𝑃𝑃

. 

 

The benefit of using multinomial logit model is to 

compute the odds ratio (OR) via simple linear 

regression. The OR value of opt-out and opt-in 

(given under one of three representations) can be 

shown as 
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with the estimated OR of opt-out and opt-in (given 

one of the three representations) being denoted as 

𝑃𝑃𝑒𝑒𝑜𝑜�β1��. By the confidence interval (CI) under 

specific significant level, a conclusion of a 

significant difference can be shown from the 

situation where the upper bound of CI lower than 

one, or the lower bound of CI higher than one. 

Conversely, no significant difference can be drawn if 

one falls within the CI.  
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THE COLOR OF COLLATERAL 
DAMAGE: THE MUTILATING  

IMPACT OF COLLATERAL 
CONSEQUENCES ON THE BLACK 
COMMUNITY AND THE MYTH OF 

INFORMED CONSENT 

Trevor I. Shoels* 

 

I. INTRODUCTION 

Many people believe that after criminals pay 

their debts and serve their time, they are free to enjoy 

their lives as normal citizens.1 Unfortunately, this is 

a common misconception.2 Due to the imposition of 

collateral consequences, the post-convicted, and 

 
* Trevor I. Shoels, Staff Editor, Texas Tech Law Review; J.D. 
Candidate, May 2022, Texas Tech School of Law. I, the author, wish 
to thank Professor Patrick Metze, Quincy Ferrill, Haley Hickey, and 
David Rice for their editorial contributions and feedback throughout 
the writing process of this Article. I would also like to thank my wife, 
Brooklyn, for her undying support throughout this process and 
beyond. 
1 Infra Part II.A.4 (discussing the impact of collateral consequences 
post-conviction).  
2 See generally, Gabriel J. Chin, The New Civil Death: Rethinking 
Punishment in the Era of Mass Conviction, 160 U. PA. L. REV. 1789 
(2012). 
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sometimes post-arrested, will never fully readjust.3 

Collateral consequences are the civil penalties that 

attach to criminal convictions.4 These consequences 

are considered separate from direct methods of 

punishment like prison, fines, or probation.5 

Although collateral consequences are not 

categorized as punishment, they are inherently 

punitive and have devastating effects.6 Specifically, 

collateral consequences of drug convictions are often 

unrelated to the crime itself and limit the 

opportunities of convicted persons to turn their lives 

around.7  

The terrors of collateral consequences are even 

more frightening for the Black community.8 First, 

Black communities are over-policed and Black 

people are over-prosecuted, making them even more 

 
3 See Infra Part II.C.2 (discussing specific types of collateral 
consequences and their effects).  
4 See Infra Part III.A.4 for a background on collateral consequences 
as civil penalties. 
5 Chin, supra note 2, at 1815. 
6 Infra Part IV.A.1 (discussing the punitive nature of collateral 
consequences).   
7 Infra Part.II.C.2 (discussing collateral consequences of drug 
convictions and their impact on convicted and arrested persons).  
8 Infra Part II.C (discussing racial disparities in the criminal justice 
system).  
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vulnerable to collateral consequences and their harsh 

effects.9 Second, specific collateral consequences, 

such as the ineligibility to receive federal financial 

aid, the loss of welfare benefits, and the loss of public 

housing, are almost exclusively imposed on the 

Black community due to the fact that they are more 

likely to need or rely on the benefits that are being 

stripped away.10  

Possibly worse than the imposition of collateral 

consequences is the fact that many defendants 

unexpectedly will be penalized by them after their 

debts are paid due to the lack of a notice requirement 

at the plea stage.11 The controlling argument offered 

to justify the lack of a notice requirement is that 

collateral consequences are distinct from direct 

punishment and are not inherently punitive.12 This 

false characterization supposedly leaves collateral 

consequences outside the scope of the United States 

 
9 Id. 
10 Id. 
11 Infra Part IV (discussing the lack of a notice requirement at the 
plea stage and constitutional implications).  
12 Chin, supra note 2, at 1815. 
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Constitution.13 The effects of collateral 

consequences are severe and can last a lifetime, yet 

they are not considered punishment and are mostly 

unchecked by the justice system.14  

This Article will discuss the constitutional 

implications of collateral consequences and the 

prejudicial effects they have on the Black 

community.15 This Article will show that the lack of 

procedural safeguards and the current standard of 

judicial review allow the disparate impact of 

collateral consequences to carry on freely and 

forcefully.16 The evidence of the detrimental impact 

of collateral consequences is too conspicuous to 

ignore and makes it abundantly clear that the road to 

redressability is—if it exists—virtually 

unavailable.17   

 
13 Id. 
14 See Infra Part II.C (discussing the long-term effects of collateral 
consequences).  
15 Infra Part III (discussing the impact of collateral consequences on 
the Black community).  
16 Infra Parts III–IV (discussing the disparate impact of collateral 
consequences due to the lack of procedural safeguards).  
17 Infra Part III (discussing the difficult route to redemption for 
convicted persons affected by collateral consequences).  
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In order to address and repair the evils of 

collateral consequences, this Article respectfully 

suggests that (1) the United States Congress employ 

a legislative overhaul to remove prejudicial collateral 

consequences, (2) the United States Supreme Court 

change the standard of judicial review from the 

rational basis test to strict scrutiny and extend the 

holding in Padilla v. Kentucky to apply to all 

collateral consequences, and (3) legislation 

implemented at the federal and state levels require 

procedural safeguards—like a notice requirement—

at the plea stage.18  

Part II of this Article provides an action-packed 

excursion that begins with the daunting evolution of 

collateral consequences and ends with a background 

of Jim Crow. Part II, subpart A discusses the 

development of collateral consequences from civil 

death in colonial times to the constitutional 

nightmare they are today. Part II, subpart B discusses 

the informed consent requirement for guilty pleas 

 
18 Infra Part III.D and Part IV.A–C; See also, Padilla v. Kentucky, 
130 S. Ct. 1473, 1494 (2010). 
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and why collateral consequences are currently not 

covered by this requirement. Part II, subpart C 

discusses the racial disparities in the criminal justice 

system. The part ends with Part II, subpart D which 

provides a background on Jim Crow laws, 

highlighting their undeniable similarities to collateral 

consequences. 

Parts III and IV implore relief on the merits of 

two arguments that appear boldly progressive but are 

based on a solid legal foundation. First, collateral 

consequences are discriminatory in application. 

Second, that informed consent is a myth without a 

proper notice requirement for collateral 

consequences. This is done by examining the Equal 

Protection Clause of the Fourteenth Amendment, 

cruel and unusual punishment under the Eighth 

Amendment, and the Sixth Amendment.19 Part III 

offers proposals to congress and the Supreme Court 

that, if accepted, would improve rates of successful 

re-entry, lower the rate of recidivism, and enhance 

 
19 U.S. Const. Amend XIV, §2; U.S. Const. Amend. VIII; U.S. Const. 
Amend. VI.  
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resources by decreasing the number of appeals. Part 

IV offers potential safeguards that can be used by 

defense counsel, prosecutors, and judges to ensure 

that defendants are made aware of the collateral 

consequences that will applied. 

II. COLLATERAL CONSEQUENCES: AN EVIL 
HISTORY AND CHILLING EFFECT 

Originating during colonial times, collateral 

consequences have been around for centuries.20 With 

time, collateral consequences have advanced in 

theory and application, which has created a menacing 

effect on the Black community. Not only do 

collateral consequences have the power to take away 

civil rights, they have the power to strip away 

resources that are relied upon and necessary for 

survival. Most of the time, it is the members of Black 

communities that rely on these resources. Though it 

is no secret that Black people are disproportionately 

affected by the criminal justice system, the problem 

is largely ignored. Unfortunately, collateral 

 
20 Chin, supra note 2.  
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consequences are only one of the many weapons of 

mass incarceration in this country. As the prejudicial 

pattern of immoral treatment of Black Americans in 

this country continues, it is clear that it is not only 

collateral consequences that have evolved, it is also 

Jim Crow. 

A. Evolution of Collateral Consequences 

Collateral consequences of criminal convictions 

have been around since colonial times.21 Since their 

initial unveiling, collateral consequences have 

evolved into a much more vicious monster.22 In 

America, although moving about with a new 

moniker, collateral consequences are no less 

mutilating than they have been since their 

establishment.23 Surviving the brink of extinction,24 

collateral consequences quickly developed, playing 

 
21 MARGARET COLGATE LOVE, JENNY ROBERTS, & WAYNE A. LOGAN, 
COLLATERAL CONSEQUENCES OF CRIMINAL CONVICTIONS: LAW, 
POLICY AND PRACTICE §1:3 (NACDL/West, 3d ed. 2018-2019). 
22 Id. 
23 Chin, supra note 2. 
24 LOVE, ET AL., supra note 21. 
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a major role in the war on crime.25 This 

transformation initiated an all-too-familiar attack on 

collateral consequences.26 Unfortunately, the fight to 

restore the civil rights of the convicted has proven to 

be an uphill battle that has only just begun to gain 

traction. 

1. The Institution of Civil Death 

At common law, civil death was an institution of 

punishment that attached to convictions of treason or 

felony.27 There were three consequences that 

followed conviction: forfeiture, corruption of blood, 

and extinction of civil rights.28 Forfeiture would 

result in the loss of land, chattels, and other assets, 

which would be given to the king.29 Corruption of 

blood meant that the blood of the convicted was bad, 

therefore the person could not pass an estate to 

 
25 Chin, supra note 2; Sentencing Reform Act of 1984, Pub. L. 98-
473, Title II, Ch. 2, 98 Stat. 1837, 1987–2040 (1984). 
26 Chin, supra note 2. 
27 Chin, supra note 2, at 1794. 
28 Id. 
29 Id. 
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heirs.30 Lastly, the convicted person could not bring 

action, be a witness, or perform any legal function.31 

The theory of civil death was referred to as such 

because convicted persons were deemed to be dead 

in the eyes of the law.32 The ever-so fitting use of the 

word “death” was also attributed to the permanent 

change in legal status that followed a conviction.33 

The loss of status was used as a humiliating 

punishment to separate criminals from the rest of 

society and expose them to public shame.34 This 

English model of punishment greatly influenced 

criminal law and practice in America.35  

For the greater portion of the nineteenth century, 

civil death was viewed as an effective and necessary 

form of punishment.36 In 1888, the New York Court 

of Appeals explained that the consequences of a 

felony would, among other things, result in the 

 
30 Id. 
31 Id. 
32 Id.  
33 Chin, supra note 2, at 1794. 
34 Mirjan R. Damaska, Adverse Legal Consequences of Conviction 
and Their Removal: A Comparative Study, 59 J. CRIM. L. & 
CRIMINOLOGY 347, 351 (1969).  
35 Id. 
36 Chin, supra note 2, at 1794. 
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extinction of civil rights.37 In the United States, civil 

death only existed and was only authorized by 

statute, but not every state had civil death 

incorporated into their laws.38 As of 1937, only 18 

states employed civil death through statute.39 

Ironically, America nurtured the value of second 

chances and new beginnings, but also emphasized 

the need for abrupt and strict punishment.40 

Alexander Hamilton believed that the use of pardon 

power would allow for these two diverging ideas to 

exist harmoniously.41 However, as the enforcement 

of strict and lasting punishment became more 

prevalent, the use of pardons became less attractive 

and their remedial value dwindled.42 

As the 20th century approached, criticism 

surrounded the institution of civil death.43 Following 

 
37 Avery v. Everett, 18 N.E. 148, 150 (N.Y. 1888).  
38 Chin, supra note 2, at 1789, 1796.  
39 See generally Civil Death Statutes—Medieval Fiction in a Modern 
World, 50 HARV. L. REV. 968, n.1 (1937) (listing civil death statutes 
from 18 states).  
40 Chin, supra note 2, at 1802.  
41 THE FEDERALIST NO. 74, at 446 (Alexander Hamilton) (Clinton 
Rossiter ed., 1961). 
42 Chin, supra note 2, at 1802.  
43 Id. at 1798.  
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the Civil War, the general concept of civil death was 

strategically distorted to civil disabilities.44 This 

change was an attempt to modify the legal status of a 

convicted felon from being dead in the eyes of the 

law to merely having a “shattered character.”45 At 

this point civil death was used as a tool for the “social 

exclusion and political disenfranchisement of 

African-Americans.”46 In 1897, Justice White 

offered an opinion for the Supreme Court stating, 

“[I]f such power obtained, then the ancient common 

law doctrine of ‘outlawry,’ and that of the continental 

systems as to ‘civil death,’ would be a part of the 

chancery law, a theory which could not be admitted 

without violating the rudimentary conceptions of the 

fundamental rights of the citizen.”47 In 1907, the 

Illinois Supreme Court quoted a scholar’s conclusion 

that civil death “raises a feeling of repulsion, whether 

 
44 See generally DOUGLAS A. BLACKMON, SLAVERY BY ANOTHER 
NAME: THE RE-ENSLAVEMENT OF BLACK AMERICANS FROM THE 
CIVIL WAR TO WORLD WAR II (2009) (discussing the use of the 
criminal justice system as a means of racial control). 
45 Chaunt v. United States, 364 U.S. 350, 358 (1960) (Clark, J., 
dissenting). 
46 LOVE, ET AL., supra note 21, at §1:3.  
47 Hovey v. Elliott, 167 U.S. 409, 444 (1897). 
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the incapacity is presented singly or as a consequence 

of another punishment. It is a barbarism condemned 

by justice, by reason and by morality.”48  

In the aftermath of these cases and other vastly 

growing legal opinions, doubts continued to rise 

about the value and efficacy of civil death.49 As the 

class of felonies evolved, the policy behind civil 

death as a transitional piece connecting the period 

between the capital sentence and its execution began 

to lose its grip.50 “Civil death contradicted the idea 

that offenders could pay their debt to society and the 

reality that the prison experience, for many, would 

be a temporary if significant interruption of their 

lives.”51  

 

 

 
48 Collins v. Metro. Life Ins. Co., 83 N.E. 542, 545 (Ill. 1907) 
(quoting 1 Francis Wharton, A TREATISE ON THE CONFLICT OF LAWS 
§107, at 252 (3d. 1905). 
49 Chin, supra note 2, at 1797. 
50 Id. 
51 Id.  
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2. False Hope: 20th Century Law Reform 
Movement 

The mid-to-late 20th century initiated the 

exposure of the excessive nature of collateral 

consequences.52 A potential groundbreaking 

movement, which produced the Model Penal Code,53 

began in the mid-20th century and had collateral 

consequences in its crosshairs.54 The use of 

executive pardon power was not an efficient tool to 

provide proper relief, so the courts were called upon 

to administer forgiveness and lessen the stigma of 

conviction.55 In 1962, “the Model Penal Code called 

for removal of ‘disqualifications and disabilities’ 

through a two-step judicial process designed to 

‘accomplish the maximum by way of legal and social 

restoration for rehabilitated ex-offenders.’”56 

 
52 Id. at 1797–98.  
53 MODEL PENAL CODE (AM. L. INST., 1962). 
54 Chin, supra note 2, at 1798. 
55 See, Annulment of a Conviction of Crime: A Model Act, 8 NAT’L 
COUNCIL ON CRIME & DELINQ. 97, 99–101 (1962). 
56 LOVE, ET AL., supra note 21, at §1:4 (quoting Margaret Colgate 
Love, Starting Over with a Clean Slate: In Praise of a Forgotten 
Section of the Model Penal Code, 30 FORDHAM URB. L.J. 1705, 1712 
(2003)).  
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By the end of the 1970s, a majority of states 

warmed-up to the idea of restoring the right to vote 

and other civil rights after a sentence was 

completed.57 In 1983, the American Bar Association 

asserted that collateral sanctions were well on their 

way to extinction.58 In the early-1980s, a 

congressional report noted a “consensus that 

arbitrary restrictions on the rights of former 

offenders should be eliminated.”59 In 1984, the 

House Committee on the Judiciary reported a 

sentencing reform bill that included a chapter 

entitled, “Restriction on Imposition of Civil 

Disabilities.”60 The Bill prohibited unreasonable 

restrictions on the eligibility for federal benefits and 

programs and state or federal employment as 

consequences of a federal conviction.61 

As it appeared, mainstream legal opinion began 

to recognize that civil death and collateral sanctions 

 
57 LOVE, ET AL., supra note 21, at §1:4.  
58 ABA Standards for Criminal Justice: Legal Status of Prisoners, 
Standard 23-8.2 cmt (1983). 
59 H.R. Rep. No. 98-1017, at 134 (1984) (Conf. Rep.). 
60 Id.; H.R. Rep. 6012, 98th Cong. §§ 4391–4392. 
61 H.R. Rep. No. 98-1017 at 26–27. 
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were a morbid attack on civil rights and should be 

done away with.62 However, as the institution of civil 

death traveled towards its alleged doom, the 

movement would be swiftly squandered by a new 

reformation in sentencing laws.63 Thus, a supposedly 

new theory lingered in the background and would 

soon take civil death’s place under a new name, 

collateral consequences.  

3. The Revamp: Sentencing Reform Act of 
1984 

In an abysmal turn of events, the Sentencing 

Reform Act of 1984 saved collateral consequences 

from the brink of extinction.64 The Act was an action 

in the furtherance of the war on crime and sought to 

encourage more punitive laws and emphasize 

deterrence and incapacitation.65 This war on crime 

induced hardened public attitudes toward convicted 

 
62 See Margaret Colgate Love, Starting Over with a Clean Slate: In 
Praise of a Forgotten Section of the Model Penal Code, 30 FORDHAM 
URB. L.J. 1705, 1707–17. 
63 Sentencing Reform Act of 1984. 
64 Id.  
65 Id. 
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felons, which opened the gates for legislatures and 

regulatory agencies to enact harsh categorical 

disqualifications and restrictions.66 The new 

mandatory prison terms significantly expanded the 

felony category.67 Also, collateral consequences 

were now applied to both misdemeanors and 

felonies.68 By 1996, there was an increase in the 

number of mandatory status-generated collateral 

penalties, indicating a reversal in the trend of less 

restrictive laws and policies.69 This strategic 

obstruction of the attack on civil death has proven to 

be a constitutional nightmare.70 The Act encouraged 

states to join the federal government in a vicious war, 

not on crime, but on civil rights.71 The result was a 

civil death more destructive than ever before. 

 
66 LOVE, ET AL., supra note 21, at §1:5. 
67 Id.  
68 Hopper v. State, 957 N.E.2d 613 (Ind. 2011). 
69 Kathleen M. Olivares, Velmer S. Burton, Jr., & Francis T. 
Cullen, The Collateral Consequences of a Felony Conviction: 
A National Study of State Legal Codes 10 Years Later, 60 
FED. PROBATION J., 10–17 (1996).  
70 Infra Part III (discussing the constitutional implications of 
collateral consequences and their effects).  
71 See generally, U.S. COMM’N ON CIVIL RIGHTS, COLLATERAL 
CONSEQUENCES: THE CROSSROADS OF PUNISHMENT, REDEMPTION, 
AND THE EFFECTS ON COMMUNITIES (2019). 
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4. Civil Death in Disguise: Collateral 
Consequences Today 

At common law, the institution of civil death was 

a form of punishment implemented for the purpose 

of stripping the convicted of their civil rights, 

effectively separating them from the rest of society.72 

As their legal status was stripped away, so was their 

respect from society due to the humiliating infliction 

of public shame.73 Though the term “civil death” has 

been distorted to “civil disabilities,” and from there 

“collateral sanctions,” and now to “collateral 

consequences,” scholars argue that though the name 

has changed, the underlying theory has remained 

intact.74 Parallel to civil death at common law, 

collateral consequences impose a legal status that 

makes convicted persons “subject to restrictions on 

freedom, benefits, and rights.”75 Only now, these 

restrictions are not limited to felonies.76  

 
72 Chin, supra note 2, at 1789, 1794.  
73 Damaska, supra note 34. 
74 See DOUGLAS A. BLACKMON, supra note 44; See also Chin, supra 
note 2, at 1789.  
75 Chin, supra note 2, at 1799. 
76 Hopper v. State, 957 N.E.2d 613, 625 (Ind. 2011).  
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Collateral consequences often result in 

disenfranchisement as a convicted person could lose 

the right to vote, be barred from entering certain 

professions and holding certain licenses, and be 

impeached when testifying as a witness.77 Convicted 

persons could also lose the ability to adopt children 

or retain custody of their own children.78 The 

convicted could also lose their right to obtain a 

driver’s license, even if their conviction is not a 

moving or traffic violation.79 Other consequences 

include the loss of eligibility to receive food stamps, 

welfare, federal financial aid, and the loss of public 

housing, which typically ends with the convicted and 

their families being evicted.80 

Collateral consequences are harsher than the 

common law civil death in a number of ways.81 For 

example, the negative impact of the change in legal 

status is much greater because there is a significantly 

 
77 North Carolina v. Rice, 404 U.S. 244, 247 n.1 (1971). 
78 See McGregor Smyth, From “Collateral” to “Integral”: The 
Seismic Evolution of Padilla v. Kentucky and Its Impact on Penalties 
Beyond Deportation, 54 HOW. L.J. 795, 825 (2011). 
79 23 U.S.C. § 159 (2021).  
80 U.S. COMM’N ON CIVIL RIGHTS, supra note 71. 
81 Chin, supra note 2, at 1802. 
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larger number of interests affected.82 Further, pardon 

power is a lot less reliable than it was in the past, so 

there is less of a chance for redressability and 

redemption.83 

Modern collateral consequences are fearfully 

similar to common law civil death, yet the 

differences are even more disturbing.84 Due to the 

constant increase of mass conviction in this country, 

collateral consequences pose an even greater threat 

than common law civil death.85 This is a concerning 

issue because the convicted persons that are 

incarcerated are not the only ones being impacted.86 

Ironically, collateral consequences will have the 

most significant impact on those with lesser crime 

convictions who do little or no jail time.87 This is the 

case because a convicted person who gets a longer 

sentence will not be as affected by the loss of civil 

 
82 Id. 
83 Id; See also, Margaret Colgate Love, The Twilight of the Pardon 
Power, 100 J. CRIM. L. & CRIMINOLOGY 1169, 1181–82 (2010).  
84 See Chin, supra note 2, at 1801–03.  
85 Id. at 1803  
86 Id. at 1804. 
87 Id. at 1805.  
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rights.88 Conversely, a convicted person who only 

gets probation or lesser will have to face the 

collateral consequences almost immediately.89 In 

many cases, the most significant part of the 

conviction lies in the collateral consequences.90 

Since collateral consequences are considered 

nonpunitive, they are subject to very few limitations 

and “are not evaluated for overall proportionality, 

nor is there significant scrutiny for 

reasonableness.”91 In addition, existing collateral 

consequences may be imposed without warning and 

new ones may be created and imposed after a 

sentence has been fully served.92 Therefore, not only 

are they essentially boundless, they can also be 

applied retroactively.93 

 

 
88 Id. at 1806.  
89 Id. 
90 Chin, supra note 2, at 1806.  
91 Id. at 1807.  
92 Id. 
93 Id. at 1811.  
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5. Collateral Attack: Efforts to Restore 
Rights in the 21st Century 

As expected, the imposition of collateral 

consequences has made successful reentry extremely 

difficult, and in some cases, impossible.94 Legal 

barriers to reentry increase the possibility of 

reoffending and in turn, the possibility of 

recidivism.95 The logical inference is simple, 

collateral consequences, which are barriers to 

reentry, implicitly promote crime, which is a threat 

to public safety.96  

In 2004, President George W. Bush touched on 

the issue of collateral consequences in his State of the 

Union Address in which he referred to America as a 

“land of second chances” that should offer a “better 

life” to convicted persons.97 Courts and practitioners 

 
94 See, e.g., Amy E. Hirsch, et al., Every Door Closed: Barriers 
Facing Parents with Criminal Records, Ctr. L. & Soc. Po’y & Cmty. 
Legal Servs. (2002). 
95 Id. 
96 Id. 
97 George W. Bush, President of the U.S., State of the Union Address 
(Jan. 20, 2004), available at http://www.washingtonpost.com/wp-
srv/politics/transcripts/bushtext_012004.html. (“America is the land 
of second chance[s], and when the gates of the prison open, the path 
ahead should lead to a better life.”) id.  
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have also been called-on to consider the effects of 

collateral consequences in criminal cases.98 In 2011, 

the Attorney General of the United States addressed 

the attorneys general of every state insisting that they 

“determine whether [collateral consequences] that 

impose burdens on individuals convicted of crimes 

without increasing public safety should be 

eliminated.”99 The Equal Employment Opportunity 

Commission and the National Association of 

Criminal Defense Lawyers have both offered 

guidance on steps that can be taken to mitigate the 

effects of collateral consequences and possibly avoid 

them altogether.100 Further, almost every state 

 
98 See ABA Standards for Criminal Justice, Collateral Sanctions and 
Discretionary Disqualification of Convicted Persons (3d ed. 2004); 
Uniform Collateral Consequences of Conviction Act § 2 (2010); 
MODEL PENAL CODE: Sentencing §§ 7.01 et seq. (2017).  
99 See Letter from Eric H. Holder, Jr., U.S. Att’y Gen., to Attorneys 
General (Apr. 18, 2011), 
http://csgjusticecenter.org/documents/0000/1088/Reentry_Council_A
G_Letter.pdf. 
100 United States Equal Employment Opportunity Commission 
(EEOC) Enforcement Guidance on the Consideration of Arrest and 
Conviction Records in Employment Decisions Under Title VII of the 
Civil Rights Act of 1964, as amended, 42 U.S.C.A. §§ 2000e et seq., 
No. 915.002 (April 25, 2012); National Association of Criminal 
Defense Lawyers & Jenny M. Roberts, Collateral Damage: 
America’s Failure to Forgive or Forget in the War on Crime: An 
Action Plan to Restore Rights and Status to People with a Criminal 
Record (2014).  
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legislature has made an attempt to lessen the blow of 

collateral consequences.101  

Although state legislatures and law reform 

organizations have joined the fight, the proper 

solution is federal legislation. Federal legislation is 

significant because many states are required to 

impose certain collateral consequences in order to 

receive federal funding.102 This requirement 

significantly limits the state legislatures’ freedom to 

correct the adverse impact of collateral consequences 

on their citizens. Supreme Court guidance is also 

very important. In Padilla v. Kentucky, the Supreme 

Court held that the Sixth Amendment requires that 

defendants be informed about the likelihood of 

deportation when deciding whether to plead 

guilty.103 Although this was a very important and 

necessary decision, the Supreme Court has not 

addressed the Sixth Amendment implications of 

 
101 See Collateral Consequences Resource Center (CCRC), Second 
Chance Reforms in 2017: Roundup of New Expungement and 
Restoration Laws (Dec. 2017), http://ccresourcecenter.org/wp-
content/uploads/2017/12/Second-Chance-Reforms-in-2017-CCRC-
Dec-2017.pdf. 
102 See generally 23 U.S.C. § 159. 
103 Padilla v. Kentucky, 559 U.S. 356; 130 S. Ct. 1473, 1494 (2010). 
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other collateral consequences. The collateral attack 

on the new civil death continues to develop, but 

without the support of federal legislation and 

Supreme Court action, the road to restoration and 

redressability is foreclosed. 

B. The Requirement of Informed Consent in 
Plea Bargains 

In Brady v. United States, the Supreme Court 

held that in order to be constitutional, plea deals must 

be made voluntarily and knowingly.104 The Court 

emphasized the importance of informed consent 

when a person is waiving their constitutional right to 

a jury trial.105 As it stands, there is virtually no notice 

requirement regarding collateral consequences.106 

Therefore, many defendants will plead guilty without 

knowing the collateral consequences that lay 

ahead.107 The lack of a notice requirement regarding 

collateral consequences appears to be a contradiction 

 
104 Brady v. U.S., 397 U.S. 742, 743 (1970). 
105 Id. 
106 Chin, supra note 2, at 1814. 
107 Id. 
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to the Supreme Court’s holding in Brady, posing a 

critical constitutional problem.  

1. Brady v. United States 

In Brady, the defendant was indicted for 

kidnapping and faced the death penalty.108 Brady 

originally plead not guilty, but later found out that 

the trial judge was unwilling to try the case without 

a jury trial and that his codefendant would testify 

against him.109 Brady then changed his plea to 

guilty.110 Brady’s plea was accepted after the trial 

judge asked him—twice—to agree that his plea was 

voluntary.111 Brady was sentenced to fifty years in 

prison, but later had it reduced to thirty.112 Brady 

then appealed his conviction, arguing that his plea 

was involuntary as it was made under “impermissible 

pressure” by his counsel and was induced by a 

reduction in his sentence and a grant of clemency.113 

 
108 Brady, 397 U.S. 742.  
109 Id. at 743. 
110 Id. 
111 Id. 
112 Id. at 744. 
113 Id.  
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The Supreme Court ultimately held that Brady’s 

guilty plea was made voluntarily and he was not 

impermissibly influenced or induced.114 The Court 

also addressed the constitutional importance of 

informed consent stating, “[w]aivers of 

constitutional rights not only must be voluntary but 

must be knowing, intelligent acts done with 

sufficient awareness of the relevant circumstances 

and likely consequences.”115 By pleading guilty, 

defendants are waiving their Fifth Amendment right 

to avoid self-incrimination as well as their Sixth 

Amendment right to a jury trial.116 As Justice White 

so splendidly said, “a guilty plea is a grave and 

solemn act to be accepted only with care and 

discernment has long been recognized.”117 

 

 

 

 
114 Brady, 397 U.S. 742, 745. 
115 Id. at 748. 
116 Id.  
117 Id. 
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2. No Consent Requirement for Collateral 
Consequences 

Collateral consequences are considered 

nonpunitive and are placed in a different category 

than direct consequences.118 The so-called 

nonpunitive and civil nature of collateral 

consequences is what keeps them immune from a 

notice requirement in plea deal negotiations.119 The 

collateral consequence of deportation is the only 

exception. In Padilla, the Supreme Court held that 

there was a constitutional requirement under the 

Sixth Amendment to provide notice to a client who 

could possibly be deported following a guilty plea.120 

Although lower courts have applied this same 

constitutional requirement to other collateral 

consequences, the Supreme Court has not yet 

expanded its holding.121  

 
118 Chin, supra note 2, at 1815. 
119 Id. 
120 Padilla v. Kentucky, 130 S. Ct. 1473, 1494 (2010). 
121 See, Margaret Colgate Love, Collateral Consequences after 
Padilla v. Kentucky: From Punishment to Regulation, 31 ST. LOUIS 
U. PUB. L. REV. 87, 105-11 (2011). 
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For many, the imposition of collateral 

consequences will have a more debilitating effect 

than the traditional modes of punishment, like 

probation or incarceration.122 The reality is that those 

who receive probation will be more severely 

punished by their collateral consequence than their 

direct punishment.123 This would hold true even if 

their probation term was, for example, ten years as 

collateral consequences often hold lifetime 

implications.124 Yet, there is no requirement to tell 

convicted persons that their lives will likely be 

changed forever if they plead guilty.  

C. Racial Disparities in the Criminal Justice 
System 

Black people have habitually been targeted, over-

policed, over-prosecuted, and torn down by the 

criminal justice system. The prevalence of bias at all 

stages of the criminal justice system has a 

devastating impact on Black people. From the arrest 

 
122 See, U.S. COMM’N ON CIVIL RIGHTS, supra note 71. 
123 Chin, supra note 2, at 1806. 
124 See, U.S. COMM’N ON CIVIL RIGHTS supra note 71. 
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to the conviction and the punishment that follows, 

Black people are in a one-sided, unjust battle. The 

irony is that the battle can only be won with the 

support of the same biased decision makers who have 

engaged in this conduct for over a century. 

Unfortunately, collateral consequences are only one 

of the many weapons the system has used to control 

the Black people of this country. These weapons 

have an arresting effect on the Black community, 

leaving people essentially powerless in a country that 

parades itself to promote freedom and equality.   

1. Over-policing and Over-prosecuting 

Police are routinely sent to monitor Black 

neighborhoods, while the inhabitants of White 

neighborhoods go about freely; which explains why 

there is a disproportionate level of police contact 

with Black Americans.125 This is not even the most 

terrifying part. Black people are more likely to be 

stopped, searched, and arrested even when they are 

 
125 The Sentencing Project, Report to the United Nations on Racial 
Disparities in the U.S. Criminal Justice System (2018). 
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not in their own neighborhoods.126 Further, there is 

evidence that suggests that “police bias toward Black 

Americans, coupled with strategic decisions to 

deploy certain law enforcement practices—like hot 

spots policing—more heavily in Black communities, 

increases the likelihood of encounters with the police 

and negative outcomes like stops, searches, use of 

force, and arrest.”127 A Police Accountability Task 

Force in Chicago found that police searched Black 

drivers four times more than they did White people 

despite the fact that police found contraband on 

White drivers twice as often as they did Black 

drivers.128 This data indicates that Black people are 

not only over-policed in their own neighborhoods, 

 
126 Elizabeth Hinton, LeShae Henderson, & Cindy Reed, An Unjust 
Burden: The Disparate Treatment of Black Americans in the 
Criminal Justice System, Vera Institute of Justice (May 2018), 
https://vawnet.org/material/unjust-burden-disparate-treatment-black-
americans-criminal-justice-system.  
127 Id. at 7; See generally, Paul Butler, CHOKEHOLD: POLICING BLACK 
MEN (2017) (discussing unfair police practices affecting Black 
people).  
128 Police Accountability Task Force, Recommendations for Reform: 
Restoring Trust between the Chicago Police and the Communities 
They Serve (2016), https://perma.cc/QNC8-HY5E. 



Vol. 21, 2021 
LSD Journal 

225 

 

Shoels 

but they are over-policed everywhere due to the 

racially motivated bias in the policing system.129 

In a report by the American Civil Liberties Union 

they stated that “In every single state, Black people 

were more likely to be arrested for marijuana 

possession, and in some states, Black people were up 

to six, eight, or almost ten times more likely to be 

arrested.”130 In 31 states, racial disparities were 

actually larger in 2018 than they were in 2010.131 

Surprisingly, the racial disparities are still prevalent 

in states that have legalized and decriminalized 

marijuana.132 If one were to assume that usage rates 

are virtually the same across races, then the logical 

conclusion would be that racial bias is the sole cause 

of the racial disparities in arrests and convictions.  

Over-policing leads to more Black people being 

arrested leading to the over-prosecution of Black 

people, despite the unconstitutional bias that brought 

 
129 Id. 
130 American Civil Liberties Union, A Tale of Two Countries: 
Racially Targeted Arrests in the Era of Marijuana Reform (2020), 
https://www.aclu.org/news/criminal-law-reform/a-tale-of-two-
countries-racially-targeted-arrests-in-the-era-of-marijuana-reform/. 
131 Id. 
132 Id. 
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them there in the first place. Elizabeth Hinton 

discussed the integral role that prosecutorial 

discretion plays in the criminal justice system 

stating, “[P]rosecutors hold a particularly outsized 

role in the criminal justice process, with 

discretionary decision-making power over charging 

and plea bargains.”133 Studies have also shown that 

Black people are more likely to be prosecuted and 

given harsher punishments.134 For example, minor 

offenses, like marijuana possession, are aggressively 

enforced in Black communities while identical 

offenses are rarely enforced in affluent, 

predominately White communities.135 The 

aggressive punishments enforced against these minor 

offenses often affect young people of color, who will 

be even more affected by lifelong implications like 

collateral consequences.136  

 
133 Hinton, et al., supra note 126, at 8.   
134 Besiki Kutateladze, Vanessa Lynn, & Edward Liang, Do Race and 
Ethnicity Matter in Prosecution?: A Review of Empirical Studies 
Vera Institute of Justice (2012), https://perma.cc/A3SY-GTE3. 
135 American Civil Liberties Union, supra note 130. 
136 Id. 
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2. Collateral Consequences of Drug 
Convictions and the Black Community 

There is a horde of collateral consequences that 

plague this country, but the consequences in the 

realm of drug convictions have an exceptional 

impact on the Black community.137 Black men are 

the most exposed to collateral consequences related 

to a criminal record.138 In relation to drug offenses, 

the rates of drug use are similar among racial groups, 

yet Black people are arrested and sentenced on drug 

charges at a much higher rate than White people.139   

As a result of the disproportionate number of 

drug convictions, Black people are affected by 

collateral consequences of drug convictions at a 

much higher rate.140 These effects are compounded 

due to the fact that the resources that are stripped-

away by collateral consequences are ones that Black 

people are more likely to need and rely on.141 As 

 
137 Id. 
138 The Sentencing Project, Report to the United Nations on Racial 
Disparities in the U.S. Criminal Justice System (2018). 
139 See generally, Elizabeth Hinton, et al., supra note 126.  
140 U.S. COMM’N ON CIVIL RIGHTS supra note 71. 
141 Id.  
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Elizabeth Hinton eloquently noted, “[a]t the 

community level, disproportionately incarcerating 

people from poor communities removes economic 

resources and drives cycles of poverty and justice 

system involvement, making criminal justice contact 

the norm in the lives of a growing number of Black 

Americans.”142 The collateral consequences of drug 

convictions discussed below have an exceptional 

impact on the Black community and will be the main 

focus of the constitutional argument against 

collateral consequences moving forward. 

a. Loss of Welfare Benefits 

The Welfare Act of 1996 imposed a lifetime ban 

on cash assistance and food stamps for people who 

have felony drug convictions.143 These collateral 

consequences almost exclusively impact Black 

people, not only because they are disproportionately 

convicted and incarcerated, but also because they are 

 
142Id. 
143 Welfare Reform Act (1996).  
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more likely to need public benefits.144 Individuals 

reentering society often rely on public assistance 

until they are able to find a job to provide for 

themselves.145 This consequence has a disparate 

impact on Black people because they are 

“disproportionately denied public assistance due to 

the racially biased enforcement of drug policies, 

which disproportionately penalizes people of color 

compared to [W]hite people.”146 The fact that these 

consequences have a disparate impact on those who 

experience overlapping or intersecting social 

identities makes Black people more prone to 

oppression and discrimination.147 The rationale in 

supporting this consequence is that public assistance 

should be reserved for those who are “worthy” of 

it.148 Under this rationale, applicants are 

discriminated based on class and character.149 

 
144 Hinton, et al., supra note 126, at 1.  
145 U.S. COMM’N ON CIVIL RIGHTS, supra note 71, at 77. 
146 Id. at 76. 
147 Id. 
148 Id. at 78. 
149 Id.  
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Public assistance programs like the Supplemental 

Nutrition Assistance Program (SNAP) and the 

Temporary Assistance for Needy Families (TANF) 

are designed to provide people with the bare 

minimum that they need to survive.150 Women and 

people of color are disparately impacted by the loss 

of public benefits with Black women being 

incarcerated almost twice as much as White 

women.151 This impact is extended to the children of 

the parents who are affected by the ban.152 With no 

access to public assistance, these children will not be 

fed by their parents and will be susceptible to major 

health risks.153 There is no logical argument that can 

justify the harmful effects this consequence has on 

children of convicted persons. Oddly, these benefits 

can be denied based on felony drug convictions but 

not any other crime, even sex crimes and other 

crimes of violence.154 This undermines the logic 

behind the consequence, public safety, and provides 

 
150 Id. at 76. 
151 U.S. COMM’N ON CIVIL RIGHTS, supra note 71, at 81. 
152 Id.  
153 Id.  
154 Id. at 142. 
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even more evidence that these consequences are 

tailored towards a specific group of people.  

b. Loss of Public Housing 

Loss of public housing is arguably the most 

devastating collateral consequence. Without a stable 

home, convicted persons are more likely to become 

homeless and resort back to crime.155 The 

disproportionate imposition of this consequence 

leads to a large number of Black families becoming 

homeless.156 The main justifications for policies 

surrounding this consequence are to promote public 

safety and reduce the visibility of homelessness.157 

However, many scholars argue that the policies are 

unduly punitive and create a vicious cycle.158 

 
155 Id. at 60–65. 
156 Id.  
157 U.S. COMM’N ON CIVIL RIGHTS, supra note 71, at 60–65.  
158 Id; See also, Rebecca Vallas & Sharon Dietrich, One Strike and 
You’re Out: How We Can Eliminate Barriers to Economic Security 
and Mobility for People with Criminal Records, Center for American 
Progress (2014), https://cdn.americanprogress.org/wp-
content/uploads/2014/12/V allasCriminalRecordsReport.pdf.  
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Further, individuals that cannot find housing after 

release are twice as likely to recidivate.159  

The main public housing agency employees are 

given the most discretion in regard to imposing this 

collateral consequence.160 Convicted persons do not 

even need to have a criminal record or be arrested to 

be evicted from their home, and many applicants are 

denied due to vague policies and broad categories of 

prohibited criminal activity.161 The employees are 

allowed to, without a mandated burden of proof, 

make a determination that a member of the 

household has engaged in “drug-related activity.”162 

The Black community is not only more likely to be 

targeted for drug-related activity, but it is more likely 

to meet the poverty line and live in public housing.163 

Even if the rest of the family has nothing to do with 

the activity, they too must receive the blow from 

 
159 U.S. COMMISSION ON CIVIL RIGHTS, supra note 71, at 62.  
160 Id. 
161 Marie Claire Tran-Leung, When Discretion Means Denial: A 
National Perspective on Criminal Records Barriers to Federally 
Subsidized Housing, Sargent Shriver Nat’l Center Poverty L. (2011).  
162 Lahny R. Silva, Collateral Damage: A Public Housing 
Consequence of the “War on Drugs,” 5 UC IRVINE L. REV. 783 
(2015).  
163 U.S. COMMISSION ON CIVIL RIGHTS, supra note 71, at 25.  
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these consequences.164 Federal law grants too much 

power and discretion to public housing agency 

employees. This could be corrected by adding a 

statutorily mandated burden of proof prior to 

terminating assistance and evicting families.  

In 2015, the Supreme Court held that disparate-

impact claims are cognizable under the Fair Housing 

Act and a plaintiff does not have to show 

discriminatory intent when challenging a policy that 

has an adverse impact on people of color.165 

However, the plaintiff must show that public housing 

authorities could have applied a less restrictive 

policy.166 The effects of this consequence 

substantially outweigh any policy argument in favor 

of its imposition, and the burden placed on plaintiffs 

is inequitable and not in the interest of justice.  

 

 
164 Id.  
165 Texas Dep’t of Hous. & Cmty. Affairs v. Inclusive Communities 
Project, Inc., 576 U.S. 519; 135 S. Ct. 2507, 2513, 2525 (2015). 
166 Id. 
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c. Ineligibility to Receive Federal 
Financial Aid 

Drug convictions can and often do lead to the 

revocation of the privilege to receive financial aid.167 

Not only does this disproportionately affect Black 

people due to over-policing and over-prosecution, 

but also because they are more likely to need federal 

aid to go to college.168 The ill effects of income 

inequality and unfair treatment in the justice system 

are direct attacks on Black people’s ability to attend 

college.169 This opportunity becomes less and less 

obtainable as the cost of tuition increases and the 

availability of financial aid decreases.170 Similar to 

other collateral consequences, this consequence 

specifically applies to drug convictions.171 A public 

safety argument does not appear convincing when 

there is a refusal to lend a hand to struggling addicts, 

but instead will aid violent criminals. The 

government is apparently under the assumption that 

 
167 U.S. COMMISSION ON CIVIL RIGHTS, supra note 71. 
168 Id. at 84.  
169 Id. at 85.  
170 Id.  
171 Id.  
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society is more scared of a teenager, who smokes 

marijuana than a person with a history of physical 

endangerment.  

Not only do postsecondary institutions use 

criminal history to review ability to receive financial 

assistance, they also use it as a factor to determine 

admission, creating another barrier to receiving 

postsecondary education.172 In 2016, the Department 

of Education provided guidance on strategies 

postsecondary institutions could take in order to 

remove, or at least limit, these barriers.173 The 

department warned postsecondary institutions of the 

dangers of intentionally discriminating on the basis 

of race, as well as implementing facially neutral laws 

that have a disparate adverse impact on racial groups, 

pursuant to Title VI of the Civil Rights Act of 

1964.174 

As the Black community continues to be 

disproportionately affected by the criminal justice 

 
172 U.S. COMMISSION ON CIVIL RIGHTS, supra note 71, at 85.  
173 U.S. Dep’t of Education, Beyond the Box: Increasing Access to 
Higher Education for Justice-Involved Individuals (2016).  
174 Id.; See also, Title VI of the Civil Rights Act of 1964, 42 U.S.C. 
(1964). 
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system and collateral consequences, it appears that 

the only purpose this consequence serves is to 

prohibit Black people from enjoying higher 

education.  

d. Adverse Treatment in the 
Employment Realm 

Employment discrimination is another 

detrimental consequence that people with criminal 

convictions will face.175 Employment gatekeepers 

not only give preferential treatment to White 

applicants with criminal records over Black 

applicants with similar records, but they also give 

preferential treatment to White applicants with 

criminal records over Black applicants without 

criminal records.176 Although it is not illegal or 

unconstitutional to discriminate based on criminal 

record, it is illegal and unconstitutional to 

 
175 U.S. COMM’N ON CIVIL RIGHTS, supra note 71, at 35. 
176 Devah Pager, Bruce Western, & Naomi Sugie, Sequencing 
Disadvantage: Barriers to Employment Facing Young Black and 
White Men with Criminal Records, 623 Ann. Am. Acad. Pol. Soc. 
Sci. 195 (2009). 
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discriminate based on race.177 If two people of 

different races—one White, one Black—have the 

same criminal record and are applying for the same 

job and the White applicant is given preferential 

treatment, the discrimination is no longer based on 

the record, it is based on the color of skin.  

The ability to discriminate based on criminal 

record allows employers to discriminate based on 

race openly and freely.178 To reiterate, if the criminal 

records are the common denominator between the 

two applicants and everything else is virtually the 

same, apart from race, it is clear to see where the 

discrimination lies. This type of deceptive 

discrimination is not only unconstitutional, but is an 

illegal business practice, yet it goes unchecked.179 

The stigma attached to a criminal conviction 

makes it difficult for people who have been 

convicted of crimes to find employment after their 

release and lowers their chances of successful 

 
177 Title VI of the Civil Rights Act of 1964, 42 U.S.C. 
178 U.S. COMM’N ON CIVIL RIGHTS, supra note 71, at 35.  
179 Id. 
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reentry.180 The effects of this stigma are even more 

pervasive for Black people and in turn feed the 

vicious beast of poverty and mass incarceration that 

plague Black communities.181  

e. Denial of the Right to Vote 

The denial of civic participation as a collateral 

consequence of criminal convictions is not a new 

concept in United States history.182 In colonial times, 

the denial of civic participation was a form of 

punishment under the institution of civil death.183 

Denial of civic participation has not only been used 

as a collateral consequence, but also as a way to 

discriminate against Black people in the United 

States.184 Jim Crow laws effectively denied to Black 

people the right to vote.185 The persistent desire to 

“preserve the racial purity of the ballot box” drove 

 
180 Id. at 36. 
181 Id. 
182 Brian Pinaire, Milton Heumann, & Laura Bilotta, Barred from the 
Vote: Public Attitudes Toward the Disenfranchisement of Felons, 30 
FORDHAM URB. L.J. 1519, 1524 (2002).  
183 Chin, supra note 2, at 1794. 
184 Id.  
185 Id. 
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discrimination against Black people and denied them 

equal rights.186 Although Jim Crow laws are 

allegedly extinct, an extraordinary amount of Black 

men are not allowed to vote due to their legal 

status.187 African Americans of voting age are four 

times more disenfranchised than non-African 

Americans.188  Thus, Black people are not allowed to 

vote in favor of candidates, who are trying to pick up 

the pieces of the broken system that has polluted their 

communities. More importantly, they are not 

allowed to vote against the candidates, who are 

actively protecting the racial caste system that is so 

prevalent in this country.  

Policymakers in favor of felony 

disenfranchisement frequently argue that the 

convicted have disregarded the law, broken a social 

contract, and pose a threat to the political 

 
186 Behrens, et al., Ballot Manipulation and the “Menace of Negro 
Domination”: Racial Threat and Felon Disenfranchisement in the 
United States, 1850-2002, 109 AM. J. SOCIO. 559, 563 (2003).  
187 Christopher Uggen, Ryan Larson, & Sarah Shannon, 6 Million 
Lost Voters: State-Level Estimates of Felony Disenfranchisement, 
The Sentencing Project (Oct. 6, 2016), 
https://www.sentencingproject.org/publications/6- million-lost-
voters-state-level-estimates-felony-disenfranchisement-2016/. 
188 Id.  
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community.189 Policymakers also argue that 

convicted persons exude poor moral judgment and 

should not be allowed to provide input on public 

policy, assuming that they will cast votes in a 

“corrupt manner.”190 Despite the reasoning of 

policymakers, there is no policy concern strong 

enough to justify stripping a person, criminal or not, 

of such a fundamental right.  

The overwhelming support of the government in 

favor of these collateral consequences is not 

surprising. The truth is Black people have been in a 

constant war against discrimination. The victory in 

the battle to end slavery only led to the battle to end 

Jim Crow laws and that victory led to the current 

battle against mass incarceration and collateral 

consequences. As the fight against collateral 

consequences gains traction, members of the Black 

community are still left to wonder, what is next? 

 
189 U.S. COMM’N ON CIVIL RIGHTS, supra note 71, at 96. 
190 Gabriel J. Chin, Reconstruction, Felon Disenfranchisement, and 
the Right to Vote: Did the Fifteenth Amendment Repeal Section 2 of 
the Fourteenth Amendment?, 92 GEO. L. J. 259, 312 (2004). 
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D. The Racist Road to Jim Crow 

In 1863, the Emancipation Proclamation freed 

African American slaves and ended slavery in rebel 

states.191 Following the Civil War, the Thirteenth 

Amendment emancipated all slaves in the United 

States.192 Although the slaves were freed, they were 

hurled into a pit filled with hostile Whites.193 As 

Houston Hartsfield Holloway put it, “For we colored 

people did not know how to be free and the white 

people did not know how to have a free colored 

person about them.” The nation was left disoriented, 

pushing congress to implement the Reconstruction in 

1866.194  The purpose of the Reconstruction 

was to reorganize the South by providing a guide to 

a harmonious lifestyle between Blacks and Whites 

post-slavery.195 Unfortunately, the South saw the 

Reconstruction as a threat to its livelihood.196 After 

 
191 The African American Odyssey: A Quest for Full Citizenship, The 
Library of Congress, https://www.loc.gov/exhibits/african-american-
odyssey/reconstruction.html. 
192 Id. 
193 Id.  
194 Id. 
195 Id. 
196 Id. 
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the Thirteenth, Fourteenth, and Fifteenth 

Amendments were added to the Constitution and the 

Civil Rights Act of 1866 was enacted, Black people 

were allowed access to civic participation, were able 

to purchase land, obtain employment, and more.197 

However, the slew of White people that opposed this 

period of Black enjoyment waged a war against 

Black lives, putting an end to the Reconstruction in 

1877.198 Following the short-lived Reconstruction 

era, the federal government disregarded the Black 

community, leaving it defenseless against a 

relentless foe, the White man.  

As the post-Civil War era went on, White people 

found more and more ways to dehumanize Black 

people. Very popular was the portrayal of Blackface 

in minstrel shows, in which White performers would 

paint themselves Black and exaggerate negative 

African American stereotypes like being lazy, 

hypersexual, criminal, and ignorant.199 Thomas 

 
197 The African American Odyssey: A Quest for Full Citizenship, The 
Library of Congress, https://www.loc.gov/exhibits/african-american-
odyssey/reconstruction.html; U.S. Const. Amend. XIII, XIV, XV.  
198 Id.  
199 Id. 
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Dartmouth Rice, considered to be the Father of 

Minstrelsy, developed the Blackface character called 

“Jim Crow.”200 As Blackface became increasingly 

popular, minstrel shows eventually entered theaters 

and the film industry amplifying the demeaning 

portrayal of African Americans as rapists and 

criminals.201 Further, the Ku Klux Klan began using 

minstrel shows as a recruiting tool.202 During this 

same period, southern states began enacting Black 

codes to hamper Black rights.203 These codes became 

“Jim Crow” laws, named after the infamous 

Blackface character.204 

Jim Crow laws were a collection of laws that 

legalized segregation.205 Jim Crow began in the post-

Civil War era and were imposed on Black people for 

nearly a century.206 As a rigid attack on equal rights, 

 
200 Id. 
201 Id. 
202 Id. 
203 The African American Odyssey: A Quest for Full Citizenship, The 
Library of Congress, https://www.loc.gov/exhibits/african-american-
odyssey/reconstruction.html. 
204 Id. 
205 Jim Crow Laws, HISTORY, https://www.history.com/topics/early-
20th-century-us/jim-crow-laws. 
206 Id. 
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Jim Crow laws denied Black people the right to vote, 

hold jobs, get an education, and more.207 Not only 

were Black people killed and imprisoned for defying 

Jim Crow laws, former Confederate soldiers worked 

as police and judges making it impossible for them 

to fight the system.208 Further, the incarcerated were 

treated as slaves in labor camps, in which Black 

people were given longer sentences.209 The Ku Klux 

Klan, which had members ranging from high ranking 

government officials to low-life criminals, terrorized 

Black people in continuance of the White agenda to 

obliterate their existence at all costs.210 

Jim Crow laws quickly expanded making it 

illegal for Black people to enter public parks and live 

in White neighborhoods.211 Additionally, 

segregation was enforced for water fountains, 

elevators, cemeteries, theaters, restaurants, schools, 

pools, hospitals, jails, and more.212 As the laws 

 
207 Id. 
208 Id. 
209 Id. 
210 Id. 
211 Jim Crow Laws, HISTORY, https://www.history.com/topics/early-
20th-century-us/jim-crow-laws. 
212 Id. 
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hardened, lynchings increased ensuing race riots that 

ended with Black people being charged for 

“conspiring to conquer [W]hite America.”213 One 

common misconception is that Jim Crow laws only 

existed in the South, but the North had very similar 

laws. For example, certain states required Black 

people to own property before they could vote, and 

segregation was also very prevalent.214 

At the peak of Jim Crow, Black people were 

lucky if they were able to breathe the same air as 

White people without being murdered or sent to 

prison.215 However, after nearly a century of torture, 

the Civil Rights Movement brought on an onslaught 

of civil activities aimed at acquiring equal rights for 

Black people.216 In 1964, president Lyndon B. 

Johnson signed the Civil Rights Act, which legally 

ended segregation created by Jim Crow laws.217 In 

1965, the Voting Rights Act was passed making it 

 
213 Id. 
214 Id. 
215 Id. 
216 Id. 
217 Jim Crow Laws, HISTORY, https://www.history.com/topics/early-
20th-century-us/jim-crow-laws.; Civil Rights Act of 1964, 42 U.S.C. 
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easier for minorities to vote, and in 1986, the Fair 

Housing Act was passed ending discrimination 

within the housing market.218 

Although Jim Crow laws are no longer 

constitutional, discriminatory laws still exist under a 

facially neutral veil, preventing full integration and 

equality. Moving forward, Americans may ponder 

the implicit maxim of “separate but equal” that is still 

so prevalent in this country, specifically the criminal 

justice system.219 The moment one notices that this 

maxim continues to linger is the moment one will 

realize that the racial disparities and mutilating 

effects are too disturbing to ignore. 

III. COLLATERAL CONSEQUENCES ARE 
DISCRIMINATORY IN APPLICATION 

For many, it is inconceivable that Jim Crow laws 

ever existed. For many others, Jim Crow seems to 

have happened ages ago. Yet, these same individuals 

 
218 Jim Crow Laws, HISTORY, https://www.history.com/topics/early-
20th-century-us/jim-crow-laws. 
219 See Plessy v. Ferguson, 163 U.S. 537, 553 (1896), overruled by 
Brown v. Bd. of Ed. of Topeka, 348 U.S. 886 (1954).  
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are unaware that the discrimination has not ended. 

Collateral consequences strip away the same 

privileges and opportunities that Jim Crow did.220 

Equal protection rights are still threatened. Civil 

rights are destroyed with no remedy. Cruel and 

unusual punishment is excused. The difference is 

that collateral consequences do not facially target 

Black people. Instead, they target those labeled as 

criminals. The loophole is labeling Black people as 

criminals and savages, just as they were when the 

infamous character of Jim Crow and the laws named 

after him were fashioned. 

A. Collateral Consequences are the Modern-
Day Jim Crow 

Today, it is legal to discriminate against 

criminals in the realms of voting rights, employment 

practices, educational opportunities and funding, 

denial of food stamps and other public benefits, 

 
220 Michelle Alexander & Cornel West, The New Jim Crow: Mass 
Incarceration in the Age of Colorblindness (2010) (excerpt from 
Introduction). 
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denial of public housing, etc.221 Throughout most of 

American history, race-based discrimination was 

legal and constitutional in these same categories. 

Once a person is labeled a criminal, the difference 

between their rights and level of respect are nearly 

identical to that of a southern Black man during the 

peak of Jim Crow.222  

The frightening reality is that Black people are 

more likely to obtain this criminal status and are 

therefore discriminated against at a disturbingly 

higher rate than any other race.223 Mass incarceration 

and collateral consequences are nothing more than 

systems of racialized social control that operate in a 

manner disturbingly similar to Jim Crow.224 The 

racially based system in America has not ended, it 

has evolved.225  

 
221 See U.S. COMM’N ON CIVIL RIGHTS, supra note 71. 
222 Alexander & West, supra note 220. 
223 The Sentencing Project, Report to the United Nations on Racial 
Disparities in the U.S. Criminal Justice System (2018), 
https://www.sentencingproject.org/publications/un-report-on-racial-
disparities.  
224 See Alexander & West, supra note 220. 
225 Id.  
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Collateral consequences strip Black people of the 

opportunities necessary for successful 

reintegration.226 Following a drug conviction, many 

will not be able to receive federal aid for college, and 

with the struggle to get a job, they will likely not be 

able to work themselves through college or even 

save-up the money to make it there.227 Further, the 

inability to receive public benefits will make it 

difficult for them to survive.228 The loss of public 

housing will make it more likely that they will 

become homeless.229 With no home, job, or future, 

they will take away the right to vote and eligibility 

for a driver’s license as well.230  

These collateral consequences are Jim Crow 

reimagined. Jim Crow also kept Black people out of 

college, kept them from getting housing, kept them 

from voting, kept them from getting certain jobs and 

obtaining certain licenses, and above all, kept them 

from progress. The labor camps in the prisons during 

 
226 See generally, U.S. COMM’N ON CIVIL RIGHTS, supra note 71. 
227 Id. 
228 Id. 
229 Id.  
230 Id.  
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Jim Crow, in which Black people were given longer 

sentences and harder work, are strikingly similar to 

the over-prosecution, disproportionate sentencing, 

and mass incarceration that is so prevalent today.231 

If it discriminates like Jim Crow and destroys like 

Jim Crow, it must be Jim Crow.  

The legal authority behind most of these 

collateral consequences is public safety and general 

welfare, but the irony is that these consequences 

implicitly facilitate crime, which threatens public 

safety.232 The issue is that the disparate imposition of 

collateral consequences lacks an operative balance 

between public safety and successful reentry.233 For 

one, the public safety argument hardly makes sense 

considering the collateral consequences, like losing 

public housing, welfare, and federal aid, only apply 

to drug convictions.234 One would think that if these 

consequences applied to drug-doers and their 

 
231 See supra note 205; See also Alexander & West, supra note 220. 
232 Id. 
233 Catherine Forrest, Collateral Consequences of a Criminal 
Conviction: Impact on Corrections and Reentry, CORRECTIONS 
TODAY, 30 (2016).  
234 See U.S. COMM’N ON CIVIL RIGHTS, supra note 71, (commissioner 
report).  
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dealers, they would also apply to violent criminals. 

This makes even less sense due according to ever-

evolving knowledge of drug addiction.235 Further, by 

taking away these privileges, many people are unable 

to meet the terms of their release because they have 

no home, cannot get a job, and have no means for 

basic survival.236 If collateral consequences are also 

effectively keeping people in jail, then the argument 

that they are not forms of direct punishment must 

also fail. Another obvious counterargument is that 

collateral consequences are also applied to White 

people and thus are not discriminatory in application. 

However, Black people are four times more likely to 

be arrested for drug possession than their White 

counterparts.237 Also, Black people will receive 

longer and harsher sentences than their White 

counterparts238 and will almost certainly be more 

affected by collateral consequences due to their 

 
235 Id. 
236 Id. 
237 Hinton, et al., supra note 126, at 7.  
238 Id. 
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exceptional reliance on public benefits and federal 

funding.239 

There are strong arguments to support the notion 

that collateral consequences that apply to sex crimes, 

violent crimes, and alcohol related offenses are 

effective in the furtherance of deterrence and public 

safety, however those specific consequences are 

outside the scope of this Article. Those arguments do 

not apply to drug convictions because the collateral 

of consequences of drug convictions are unique to 

drug convictions despite the fact that they are often 

incongruent with the convictions.240 Despite the 

arguments, policies, and suppositions, the 

resemblance of collateral consequences of drug 

convictions and Jim Crow laws cannot be ignored. 

To ignore it is to accept it.  

 

 

 

 
239 See U.S. COMM’N ON CIVIL RIGHTS, supra note 71. 
240 Id.  
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B. Equal Protection 

Under the Equal Protection Clause, all persons 

are guaranteed equal protection under the law.241 An 

Equal Protection violation typically occurs when the 

law targets one or more people belonging to a suspect 

class for discriminatory treatment.242 Further, if a 

law is discriminatory against a racial class of people 

entitled to heightened protection under the 

Constitution or if the law restricts a fundamental 

right, then the law is subject to strict scrutiny.243 

Following the eradication of Jim Crow laws, it is  

uncommon to find laws that are discriminatory on 

their face. Thus, in an Equal Protection challenge, the 

law at issue is likely to be facially neutral, but have a 

disparate impact on a protected class of people.244 

Unfortunately, whenever litigants challenge a 

facially neutral law that has a disparate impact, they 

have the burden of proving (1) the law has a disparate 

impact and (2) the disparity was intended by the 

 
241 U.S. Const., amend. XIV, § 2: Equal Protection Clause.  
242 LOVE, ET AL., supra note 21, at §3:16. 
243 Id. 
244 Id. 
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legislature, which may almost be impossible. 

Litigant’s challenging a law’s impingement of Equal 

Protection, but not claiming to belong to a suspect 

class, may be reviewed using the rational basis 

standard, another easy win for the government.245 

In regard to collateral consequences, litigants 

typically argue that a certain fundamental right has 

been taken away, like the right to vote or to run for 

public office.246 However, because people with 

criminal records are not a protected class, the low 

rational basis standard applies and these challenges 

are rarely successful.247 Although people with a 

criminal record are not a protected class, race is a 

protected class and as the statistics show, Black 

people are over-policed, over-prosecuted, and over-

punished directly and collaterally.248  

Many of these collateral consequences are the 

result of minor drug offenses, yet fundamental rights, 

like the right to vote, are stripped away due to their 

 
245 Id. 
246 Id. 
247 Id.  
248 Hinton, et al., supra note 126. 
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legal status.249 Due to the disparate impact of 

collateral consequences on the Black community, 

litigants have repeatedly used other roads to 

redressability to challenge Equal Protection 

violations, such as the following: (1) uneven 

application of otherwise-valid disenfranchisement 

laws violates Equal Protection; and (2) otherwise-

valid laws disenfranchising persons convicted of 

crimes violate Equal Protection when passed for a 

racially-discriminatory purpose.250 

Unfortunately, despite the strong arguments and 

strong evidence to back-up the fact that collateral 

consequences have a disparate impact on the Black 

community, Black people are left defenseless by low 

standards of judicial review and high burdens of 

proof. Although there can be an argument made that 

the Fourteenth Amendment endorsed felony 

disenfranchisement, Chin argued that this was 

“implicitly repealed by the passage of the Fifteenth 

 
249 See U.S. COMM’N ON CIVIL RIGHTS, supra note 71. 
250 LOVE, ET AL., supra note 21, at § 3.17.  
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Amendment.”251 The ability to discriminate based on 

legal status and criminal history allows the 

government and criminal justice system to racially 

discriminate with no consequences, as there is no 

feasible road to redressability.  

The issue is not whether there is a disparate 

impact, that is clear. The question is not whether the 

legislatures intended for the laws to have a disparate 

impact or whether the intention was to affect Black 

people or criminals. The intention is obvious. If these 

laws were intended to be applied neutrally, Black 

communities would not be over-policed, despite the 

near equal rates in drug possession and usage.252 

Further, Black people would not be over-prosecuted 

and over-punished, despite having the same records 

as their White counterparts. If the laws were intended 

to be neutral, collateral consequences would take 

away rights and privileges that are also necessary for 

White people, the privileged, and the white 

 
251 Id. (quoting Gabriel J. Chin, Reconstruction, Felon 
Disenfranchisement, and the Right to Vote: Did the Fifteenth 
Amendment Repeal Section 2 of the Fourteenth Amendment? 92 GEO. 
L.J. 259, 262 (2004)).  
252 See Elizabeth Hinton, et al., supra note 126. 
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privileged and not ones that are exceptionally 

important to impoverished Black people and other 

low-income communities. The real concern lies with 

the courts, congress, and other legislatures that 

continue to uphold and enforce laws that stymie 

Black people and their communities, while the 

privileged remain unscathed by the justice system.  

C. Eighth Amendment: Cruel and Unusual 
Punishment 

Under the Eighth Amendment, the government is 

prohibited from inflicting “cruel and unusual 

punishment.”253 To determine whether conduct is 

“cruel and unusual” courts look to “the evolving 

standards of decency that mark the progress of a 

maturing society.”254 Courts also look at whether the 

punishment is disproportionate to the offense.255 In 

Graham v. Florida, the Court held that “the concept 

 
253 U.S. Const. amend. VIII. 
254 Estelle v. Gamble, 429 U.S. 97, 102, 97 S. Ct. 285, 290, 50 L. Ed. 
2d 251 (1976) (quoting Trop v. Dulles, 356 U.S. 86, 101, 78 S. Ct. 
590, 598, 2 L. Ed. 2d 630 (1958)); U.S. Const. Amend. VIII.  
255 Graham v. Florida, 560 U.S. 48, 59, 130 S. Ct. 2011, 2021, 176 L. 
Ed. 2d 825 (2010). 
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of proportionality is central to the Eighth 

Amendment.”256  

In the realm of collateral consequences, cruel and 

unusual punishment claims are typically asserted by 

arguing (1) collateral consequences are forms of 

punishment and not civil regulation; and (2) the 

criminal consequences that result from failure to 

comply with collateral consequences are 

disproportionate.257 In order for the first argument to 

be successful, the court must be willing to classify 

civil regulations as punishment.258 The 

overwhelming majority of courts have found that 

because collateral consequences are a “legitimate 

exercise of state regulatory power,” they are outside 

the scope of the Eighth Amendment.259 The 

secondary argument focuses on the punishment that 

follows noncompliance with collateral 

consequences, which is outside the focus of this 

 
256 Id. 
257 LOVE, ET AL., supra note 21, at § 3.14; See also, U.S. Const. 
Amend. VIII.  
258 Id. 
259 Id.  
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Article. However, it is important to note that these 

claims are rarely successful.260  

Scholars have recently presented new methods of 

presenting an Eighth Amendment argument. 

Professor Gabriel Chin proposed the idea of arguing 

that the Eighth Amendment violation may occur due 

to the detrimental change in legal status and the 

collateral consequences that apply to that status.261 

Using Supreme Court precedent,262 Professor Chin 

says that well-supported challenges offer support for 

the argument that destroyed legal status carries 

constitutional implications.263   

The legal status that attaches with a conviction 

subjects convicted individuals to long-lasting, 

devastating collateral consequences.264 These 

collateral consequences are forms of punishment 

disguising Jim Crow laws allowing them to make an 

 
260 Id.  
261 Chin, supra note 2, at 1816; See also, U.S. Const. Amend. VIII.  
262 See Weems v. U.S., 217 U.S. 349, 30 S. Ct. 544, 54 L. Ed. 793 
(1910); Trop v. Dulles, 356 U.S. 86, 78 S. Ct. 590, 2 L. Ed. 2d 630 
(1958). 
263 LOVE, ET AL., supra note 21, at §3:16.  
264 See U.S. COMM’N ON CIVIL RIGHTS, supra note 71. 
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unimpeded mockery of justice.265 Further, many of 

the consequences are unrelated to the offense and 

have extreme effects.266 For example, the loss of 

public housing and welfare benefits have nothing to 

do with a minor drug offense. Yet, a person and their 

family could end-up homeless and under-served as a 

result of an arrest or a conviction.267 Further, to lose 

public assistance, people may not need to be 

convicted, they could lose benefits just by being 

arrested despite innocence or guilt.268 When people 

are arrested, but not charged, their legal status does 

not change, thus no collateral consequences should 

be imposed.269 However, in this instance, they are 

punished even when they are innocent. 

The claim that collateral consequences occur due 

to a change in legal status and are not enforced as 

punishment as a result of the conviction is simply a 

loophole for unfair treatment. By definition, 

collateral consequences may not be “direct 

 
265 See generally Alexander & West, supra note 220.  
266 See U.S. COMM’N ON CIVIL RIGHTS, supra note 71. 
267 Id.  
268 Id.  
269 Chin, supra note 2.  
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punishment,” but they are punishment, nonetheless. 

The argument that taking away a person’s access to 

the basic needs to survive and the eligibility to go to 

college are not forms of punishment is absurd and 

unconvincing. When privileges and opportunities are 

being stripped away to teach a lesson, it is 

punishment. The argument is that collateral 

consequences are civil penalties that are unrelated to 

the sentence imposed by the judge.270 However, as 

one judge proved, the sentence imposed can and will 

affect the collateral consequences that are 

imposed.271  

It is quite the conundrum that collateral 

consequences rarely, if at all, affect rich White 

communities.272 What is even more puzzling is that 

White people committed 70% of all crimes in 2019, 

 
270 Mark Roseman, Collateral Consequences of Criminal 
Convictions-Civil Death (2019), 
https://markeroseman.com/shock/collateral-consequences-of-
conviction-civil-death/. 
271 See U.S. v. Nesbeth, 188 F.Supp.3d 179 (E.D.N.Y. 2016) (Judge 
gave lesser sentence in order to save defendant from certain collateral 
consequences).  
272 The Bloomfirm, Collateral Consequences: Two Words that Give 
the Rich, and Only the Rich, a Pass for Their Crimes, available at 
https://thebloomfirm.com/collateral-consequences-two-words-that-
give-the-rich-and-only-the-rich-a-pass-for-their-crimes/. 
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compared to 26% committed by Black people.273 In 

regard to drug related offenses, White people 

committed 71% compared to the 26% committed by 

Black people.274 Despite the much higher likelihood 

of crime by White people, Black people are still 

disproportionately convicted and affected by 

collateral consequences.275 The fact that Black 

people are essentially targeted with these collateral 

consequences is punishment within itself.  

For decades, the government has been using the 

term “civil regulations” in an attempt to disguise 

collateral consequences as forms of statutory 

regulations as opposed to forms of punishment.276 

The perfect analogy for this masquerade is a 

conundrum with which Abraham Lincoln has been 

long associated: “Suppose you call a sheep’s tail a 

leg, how many legs does a sheep have?” Those 

responsible for the legal blunders discussed in this 

Article would be expected to answer, “five.” Lincoln 

 
273 Office of Juvenile Justice and Delinquency Prevention, National 
Report of Juvenile Offenders (2019).  
274 Id. 
275 Id. 
276 Id.  
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would then respond, “four. You can call a tail a leg, 

but it is still a tail.” Coining collateral consequences 

as “civil regulations” is nothing more than calling a 

tail a leg.  

D. Roadblocks to Redressability 

Due to the legality of discriminating based on 

criminal status, it is often difficult for convicted 

persons to fight the constitutionality of collateral 

consequences.277 This is true despite the racial 

disparity. Habeas corpus is the typical route chosen, 

but is usually unsuccessful because (1) most are 

indigent and must go on pro se; (2) these 

consequences usually apply after the movant is out 

of custody; and (3) they do not find out about the 

consequence until it is too late.278 Another roadblock 

preventing remedy is the fact that collateral 

consequences are not considered punitive and are 

separate from direct consequences. However, the 

Supreme Court has yet to clarify the difference 

 
277 Chin, supra note 2, at 1807–1815. 
278 Id. 
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between the two. That is likely because the only clear 

distinction is that collateral consequences are not 

handed-down by the court in the sentencing process. 

Identical in nature to direct consequences, collateral 

consequences are inherently punitive and should be 

regarded as such; and therefore, should be subject to 

the same balancing of considerations regarding the 

nature of the crime and severity of the punishment.  

Further, convicted persons should have the same 

opportunity to contest the constitutionality of their 

punishment. Given the disparate impact of collateral 

consequences, the standard of judicial review should 

be strict scrutiny as opposed to the rational basis test. 

Due to the adverse impact of collateral consequences 

on the Black community, the burden should shift to 

the government to show a compelling government 

interest for the challenged consequence. With no 

clear and effective remedy available, Black people 

with criminal records are left hopeless, allowing the 

prejudicial imposition of collateral consequences to 

carry on unchecked.  
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1. Congress: Legislative Overhaul 

Collateral consequences are mandated by statute 

and therefore can only be corrected by statute. 

Congress should employ a legislative review to 

examine the disparate impact of collateral 

consequences on the Black community. Truth be 

told, not much research is needed. It is clear that 

collateral consequences are disproportionately 

imposed on Black people, and it is not even close. 

There is no policy argument to support this disparity. 

Congress has shown no intention of addressing these 

concerns, but fortunately, state legislatures have the 

power to enact their own legislation regarding how 

collateral consequences are kept and applied. If states 

collectively elect to take such action, the disparate 

impact will certainly be reduced. However, although 

state legislatures play a pivotal role, certain collateral 

consequences can only be corrected by federal 

legislation. For example, some federal statutes 

require states to impose certain collateral 
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consequences in order to receive funding.279 

Therefore, congress is the master key to correcting 

the issues surrounding collateral consequences. 

2. Supreme Court: Stricter Standard of 
Review 

Given the discriminatory nature of these 

collateral consequences, courts should move from a 

rational basis test to strict scrutiny. Some courts have 

taken the position that when disenfranchisement 

occurs as a result of a minor conviction, the 

fundamental nature of the right denied, balanced 

against the minor nature of the conviction, weighs in 

favor of strict scrutiny.280 This standard should be 

applied to all of the collateral consequences that 

disproportionately affect Black people.281  

A stricter standard of judicial review will result 

in fewer claims being concealed and will require an 

 
279 U.S. COMM’N ON CIVIL RIGHTS, supra note 71; See also 23 U.S.C. 
§ 159.  
280 LOVE, ET AL., supra note 21, at §3:17. 
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in-depth analysis of the constitutional implications of 

collateral consequences. Furthermore, Black people 

already face an almost impossible battle at every 

stage of the legal system from initial contact with a 

police officer to the court room and should not have 

the burden of proving disparate impact and 

legislative intent. The reasoning behind placing the 

heavy burden on the oppressed to prove that a 

legislature intended to make a discriminatory law 

when legislators wrote a law that is facially neutral is 

beyond comprehension. The easy defense is “that is 

not what we intended, or we would not have made it 

neutral on its face.” Convicted persons should not 

have to overcome such a strong burden to have the 

court even consider whether their constitutional 

rights are being violated.  

Given the enormous and obvious racial disparity 

with collateral consequences, the burden should be 

placed on the government to show a compelling state 

interest and that the legislation is narrowly tailored. 

If nothing more, this change in judicial review will 

shed light on the constitutional implications 
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surrounding collateral consequences. It is difficult to 

conceptualize any compelling governmental interest 

that justifies such a disparate imposition of 

consequences. Further, assuming the government 

could show such a compelling interest, it would be 

difficult to show that these collateral consequence 

statutes are narrowly tailored for their intended 

result, as they tend implicitly to provoke crime. The 

rational basis test is far too relaxed for a set of laws 

that strut around wearing Jim Crow’s garments and 

destroy the concept of equality and Black rights.  

IV. THE MYTH OF INFORMED CONSENT 

Informed consent is a critical element to a 

constitutional waiver of a jury trial, which is done 

when a person accepts a plea deal. However, apart 

from the notice requirement provided in Padilla, 

there are no notice requirements regarding other 

collateral consequences.282 Many of these collateral 

consequences will be life shattering and will affect 

 
282 See generally Padilla v. Kentucky, 130 S. Ct. 1473 (2010). 
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more than the convicted person. This type of life 

altering effect would almost certainly be something 

a potential convicted person would take into account. 

Yet, many convicted persons will not find out about 

collateral consequences unless they violate them or 

lose their homes and welfare benefits. Given the 

disparate, debilitating impact of collateral 

consequences, it is absolutely critical that defendants 

are made aware of the ones that will be imposed on 

them and their families following a conviction. Due 

to the massive amount of people that have been and 

continue to be affected by consequences based on the 

failed duty to inform them, informed consent is a 

blank concept that has yet to be applied in the 

criminal justice system. Until a notice requirement is 

instituted, informed consent will remain a myth.   

A. No Notice. No Informed Consent. No 
Justice.  

The underlying scheme and nature of collateral 

consequences is a travesty of justice. What is worse, 

most defendants are not given notice of the collateral 
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consequences they will be affected by before 

considering whether to plead guilty.283 Well over 

90% of cases are plead out, and without a notice 

requirement regarding the majority of collateral 

consequences, it can be assumed that most of these 

plea deals are accepted without informed consent.284 

Informed consent is required under Brady, where the 

Supreme Court held that acceptance of plea deals 

must be done with “sufficient awareness of the 

relevant circumstances and likely consequences.”285 

There is no notice or statutory language suggesting 

that defendants only need to be made aware of direct 

consequences or direct forms of punishment.286 Even 

further, the language is clear that defendants must 

know of the “likely” consequences.287 One can, very 

reasonably, infer from the use of the word “likely” 

that it is even more important that defendants are 

notified of the mandatory consequences. Also, the 

 
283 See U.S. COMM’N ON CIVIL RIGHTS, supra note 71. 
284 See, The Innocence Project, Guilty Pleas on the Rise, Criminal 
Trials on the Decline (2018); See also U.S. COMM’N ON CIVIL 
RIGHTS, supra note 71. 
285 Brady v. U.S., 397 U.S. 742, 748 (1970). 
286 Padilla, 130 S. Ct. 1473, 1481.  
287 Brady, 397 U.S. 742, 743.  



Vol. 21, 2021 
LSD Journal 

271 

 

Shoels 

“relevant circumstances” requirement could 

logically be read to apply to collateral 

consequences.288  

Due to the change in legal status, a convicted 

person’s circumstances will drastically change as 

they will not be allowed to receive public assistance, 

public housing, federal funding for college, etc. 

Many of the collateral consequences that strip away 

fundamental rights and privileges are mandated by 

federal statute and regulation289 and must be 

discussed if Brady is to be applied correctly.290 The 

distasteful neglect of failing to require notice for 

these collateral consequences is a procedural error 

that must be corrected.  

Requiring notice for these collateral 

consequences is a very important step in the 

procedural process because it is the first line of 

defense. Reasonable logic cannot deny the fact that a 

defendant with a family would consider the fact that 

their family will be evicted from their home 

 
288 Id.; See also Chin, supra note 2, at 1828.  
289 See generally U.S. COMM’N ON CIVIL RIGHTS, supra note 71. 
290 See Brady, 397 U.S. 742–43.  
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following a guilty plea. Nor can reasonable logic 

deny that defendants will consider the fact that they 

may not be able to go to college or open a business 

following a guilty plea. Due to the absence of notice 

for these collateral consequences and many others, 

guilty pleas are not accepted with sufficient 

awareness and are therefore unlawful and 

unconstitutional.   

1. Collateral Consequences Are Inherently 
Punitive 

There is no clear definition of direct or collateral 

consequences.291 The main arguments made in 

attempts to accentuate the divide claim that collateral 

consequences are not direct because they are not 

handed-down by the court and are not attached to the 

sentence, but are mere consequences that stem from 

the fact of conviction.292 What is the distinction 

between being attached to the conviction and 

stemming from the fact of conviction? When a 

 
291 See Chin, supra note 2, at 1789. 
292 Id.  
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person gets convicted, the person typically gets jail 

or prison time or a fine and sometimes both. Also, 

the person is almost certainly going to suffer from 

some sort of mandatory collateral consequence. If a 

collateral consequence is mandatory based on the 

conviction, it is direct. Collateral consequences are 

inherently punitive and are nothing more than direct 

consequences handed-down by civil courts or 

administrative agencies.293 

This distinction is a self-fulfilling scheme used to 

promote a simple plea process and to lessen the 

chance of a successful postconviction attack based 

on failure to warn. The fewer consequences the 

defendants must know about before pleading guilty, 

the less likely they are to be successful in an appeal 

or a collateral attack, promoting finality. However, 

these methods used to accomplish simplicity and 

finality are only achieved at the expense of 

defendants waiving their constitutional right to a fair 

trial without being made aware of the collateral 

consequences that could potentially ruin their lives. 

 
293 Id.  
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In regard to informed consent, the type of 

consequence should not determine whether a 

defendant has the right to be informed. The collateral 

consequences will likely have a more detrimental 

impact than the direct consequence, especially if they 

are given a shorter sentence or probation.294  

Even further, the lack of a notice requirement 

defeats the argument that collateral consequences 

deter crime. There is no deterrent effect if a person is 

unaware that a consequence exists. Also, attorneys 

and prosecutors have a difficult time keeping-up with 

the vast array of consequences, so it is not likely that 

collateral consequences have the deterring effect that 

the government argues.295 Many convicted 

individuals will not be aware that they are subject to 

the confines of collateral consequences until they 

have violated them.296  

One argument against notice is that there are so 

many collateral consequences that it is improbable 

 
294 Id.   
295 U.S. COMM’N ON CIVIL RIGHTS, supra note 71, (commissioner 
report).  
296 Id. 
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and would cause undue delay to notify a 

client/defendant of all of them. This is a weak 

argument. Although there are regulations full of 

collateral consequences, the only ones that need to be 

discussed are the ones that will affect the client and 

could result in a reasonable denial of a plea offer. 

Also, if there are too many, that may be a problem in 

itself. Why should a defendant suffer the 

consequence of the legislature making more laws 

than they can keep-up with? Gather them, simplify 

them, organize them. Make a cheat sheet of the ones 

that apply most often. The fact that there are so many 

of these consequences reaffirms the notion that they 

are more than just civil regulations. 

Awareness of the consequences that will be 

imposed as a result of a guilty plea is a critical and 

necessary step in the plea process.  There is no way 

to interpret the holding in Brady to exclude collateral 

consequences based on their bogus status as civil 

regulations.297 Further, many of these consequences 

are swift and certain and would definitely cause a 

 
297 Brady, 397 U.S. 742. 
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defendant to reconsider taking a plea deal. They must 

be discussed and failing to do so is unconstitutional. 

Avoiding this duty violates the Sixth Amendment 

and also violates the defendants right to a fair trial 

due to ineffective waiver. 

2. Sixth Amendment: Expanding Padilla 

Although the collateral consequence at issue in 

Padilla298 was deportation, the opinion implicitly 

suggests that defense counsel may have a Sixth 

Amendment obligation to advise clients of other 

serious collateral consequences as well.299 The main 

argument prior to the Supreme Court’s holding in 

Padilla300 was that collateral consequences were 

outside the scope of the Sixth Amendment.301 

However, the Court stated that it had never made a 

distinction between direct and collateral 

 
298 Padilla v. Kentucky, 130 S. Ct. 1473 (2010). 
299 Id. 
300 Id.; Chin, supra note 2, at 1823–25.  
301 Chin, supra note 2, at 1828. 
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consequences to define the scope of the defense 

counsel’s duty.302  

Applying the severity and certainty test, 

Padilla303 should be expanded to cover all 

mandatory collateral consequences, which have a 

severe impact. Whether the consequence be direct or 

collateral, if it is mandatory and certain to be 

imposed on defendants, then they should know about 

it before entering a guilty plea. It is disheartening that 

this requirement does not already exist given the 

elementary logic in support of its necessity. The 

failure to inform clients about certain and impending 

doom is not only a Sixth Amendment violation, it is 

also a complete disgrace to justice.  

3. Retroactive Imposition 

Similar to the inquiry into the “punishment” 

aspect in Eighth Amendment challenges, in order to 

successfully challenge the retroactive nature of Ex 

Post Facto laws, the litigant must show that a 

 
302 Padilla, 130 S. Ct. 1473 at 1476. 
303 See Id.  



Vol. 21, 2021 
LSD Journal 

278 

 

Shoels 

particular consequence constitutes punishment.304  

One of the main concerns is that collateral 

consequences that arise as a product of new 

legislation can be applied retroactively.305 

Essentially, even if the collateral consequence did 

not exist when people were convicted, they can still 

be affected by it. This retroactivity is the nail in the 

coffin that seals the death of informed consent, 

assuming it ever existed in the first place. It is 

impossible to inform a client of a collateral 

consequence that does not exist yet. A simple 

warning stating, “you could be affected by any new 

consequences that may be codified in the future” is 

simply not enough. This type of warning is 

unconstitutionally vague and ambiguous. In order for 

there to be informed consent, retroactivity must be 

limited, if not abandoned altogether.  

In Kansas v. Hendricks, the Supreme Court held 

that “when assessing whether a retrospective law 

violates the Ex Post Facto Clause, the first question 

 
304 LOVE, ET AL., supra note 21, at §3:14. 
305 Id.  
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is whether ‘the legislature meant the statute to 

establish ‘civil’ proceedings’ or criminal ones.”306 If 

the inquiry is civil, the question is whether the 

statutory scheme is so punitive in either purpose or 

effect that it “negates the [s]tate’s intention to deem 

it civil.”307 The criminal inquiry was set forth in 

Kennedy v. Mendoza-Martinez.  

[W]hether the sanction involves an 
affirmative disability or restraint, whether 
it has historically been regarded as a 
punishment, whether it comes into play 
only on a finding of scienter, whether its 
operation will promote the traditional 
aims of punishment—retribution and 
deterrence, whether the behavior to 
which it applies is already a crime, 
whether an alternative purpose to which 
it may rationally be connected is 
assignable for it, and whether it appears 
excessive in relation to the alternative 
purpose assigned.308 

In the case of collateral consequences, the civil 

inquiry is fairly simple, for a reasonable mind. The 

punitive nature taken with the discriminatory 

 
306 Kansas v. Hendricks, 521 U.S. 346, 361 (1997). 
307 Id.  
308 Mendoza-Martinez, 372 U.S. at 168–69. 
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application should be enough to show that the severe 

effect of collateral consequences negates any 

intention to deem them civil regulations. Further, due 

to the disparate impact of many collateral 

consequences, the purpose of the collateral 

consequences is at odds with the alleged intentions.  

B. Considerations 

Given the harsh effects of collateral 

consequences and the chilling damage they have 

already caused, it is imperative that action be taken. 

Unfortunately, there are no laws in place requiring 

such action. However, legal professionals can and 

should take it upon themselves to take steps to ensure 

defendants are made aware of collateral 

consequences and how they can impact their lives. It 

is not difficult. By simply applying Learned Hand’s 

crafty B<PL analysis, it is evident that the burden on 

the legal community is substantially outweighed by 

the probability of harm.   
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1. Defense Counsel 

The defense attorney will play the most critical 

role at the plea stage.309 Defense counsel has a duty 

under the Sixth Amendment to adequately inform 

their clients of the implication of a guilty plea.310 

Although there is no legislation or regulation 

requiring it, attorneys should be aware of the 

collateral consequences that are mandatory and 

possible if their clients plead guilty. Also, if a 

collateral consequence is based on the sentence and 

not the underlying crime, counsel can use this to 

negotiate a plea deal that will allow the client to 

avoid a collateral consequence. Even further, counsel 

could possibly use severe and mandatory collateral 

consequences to negotiate lower sentences.311 

If defense counsel neglects to take these steps, 

they should be subject to ineffective assistance of 

counsel liability under the Sixth Amendment. If the 

 
309 See Padilla v. Kentucky, 130 S. Ct. 1473 (2010). 
310See Brady v. U.S., 397 U.S. 742 (1970).  
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real purpose of collateral consequences is to deter 

and ensure public safety, then defendants should be 

put on notice, and defense counsel is likely the best 

source for this information because they work 

closely to with the defendants and have a duty to 

inform them of the implications of a guilty plea. This 

type of notice would decrease the amount of 

ineffective assistance claims, resulting in the finality 

that the government so desperately craves.  

2. Prosecutor 

As of now, prosecutors do not have a duty to 

inform clients of collateral consequences. A potential 

safeguard could be for prosecutors to list the 

applicable collateral consequences with the direct 

forms of punishment when they offer a plea deal. 

This may require a bit of extra work, but it will save 

time and resources on the back-end due to a decrease 

in appeals. With this simple gesture, defendants will 

be less likely to bring challenges under habeas 

corpus and challenges against the validity of their 

conviction due to a lack of notice, again promoting 
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finality and saving resources. In the end, it would be 

more cost-effective than the method currently 

employed by the government, not telling them at all.  

3. Judges 

Judges can also play a major role by considering 

collateral consequences in the sentencing process. 

Different factors like age, criminal history, family 

status, severity of the crime, etc., are essential in 

determining the detrimental effects of collateral 

consequences. By taking this into consideration, a 

judge could save many lives. Judges may also have 

the ability to grant relief of certain collateral 

consequences that they deem unfair or 

discriminatory. Judges should also provide a detailed 

explanation of the collateral consequences that will 

or are likely to affect the defendant. By taking this 

measure, especially in a plea hearing, the judge 

provides an additional safeguard and gives the 

defendant another chance to consider the options.  

The main counterargument would likely be that 

judges do not owe a duty to provide this type of 
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notice. Although this is somewhat true, judges do 

have a duty to ensure that defendants’ constitutional 

rights are not violated in their courts. These extra 

safeguards are a great way to ensure plea bargains are 

run fairly and that defendants are adequately 

informed. 

4. Summary of Considerations 

Although these steps can and should be taken 

without legislation or regulation, this area of law is 

in need of updated legislation that takes the informed 

consent issue into account and provides safeguards 

to protect the constitutional rights of defendants. The 

Supreme Court should also address the constitutional 

violations that occur due to the absence of a 

requirement to inform clients about relevant 

collateral consequences.  

C. Legislation 

Due to the wide array of collateral consequences 

and the range of intensity in their application, it is 
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almost impossible to provide advice on specific 

legislation. How and what portions of the collateral 

consequence system are reformed is up to the 

legislature to decide. However, it is abundantly clear 

that the area of collateral consequences of drug 

convictions needs immediate attention due to the 

disparate impact on the Black community. Although 

there are strong arguments that certain collateral 

consequences serve their purpose, those arguments 

do not exist for the ones discussed here. A legislative 

evaluation needs to be performed to eradicate the 

effects of these collateral consequences. The 

disproportionate application of these collateral 

consequences defies any logical or constitutional 

argument in support of their imposition.  

Although collateral consequences are free to 

impose, making the government fond of them, there 

are actual costs that are incurred indirectly. For one, 

by taking away the ability for the convicted to obtain 

licenses, commerce is directly affected.312 Also, due 

to fact that certain collateral consequences ironically 

 
312 LOVE, ET AL., supra note 21, at ch.6. 
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facilitate crime by making reentry nearly impossible, 

the resources of the criminal justice system are being 

drained by the vicious cycle of appeals and 

recidivism. A party in opposition to this argument 

may use capitalism as a counter, but that argument is 

self-defeating for reasons outside the scope of this 

Article.  

A few ways to address these concerns include the 

following: (1) legislatures should be more specific in 

their terminology of the crimes that trigger certain 

consequences as opposed to using terms such as 

“crimes of moral turpitude,” which are unnecessarily 

vague);313 (2) applying time limits on the imposition 

of collateral consequences, possibly restoring certain 

rights and privileges after a successful showing that 

a convicted person is a law-abiding citizen; (3) 

legislatures should rely on empirical data when 

formulating consequences, instead of going-off what 

they think is best;314 (4) adding a list of factors for a 

decision maker to consider when contemplating 

 
313 Chin, supra note 2, at n.25.  
314 LOVE, ET AL., supra note 21 at § 9:11.    
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whether to impose a collateral consequence, which 

will add a discretionary aspect; (5) legislatures 

should require collateral consequences to be 

included in sentences or probation reports; and (6) 

legislatures should include some method of relief in 

legislation. Collateral consequences should not be 

blanket laws that apply to everyone because people 

react differently to different forms of punishment, 

and as the evidence shows, some people are 

disparately impacted by their imposition. Some need 

retribution while others need rehabilitation. A person 

that needs rehabilitation should not be stripped of the 

opportunities that are necessary to promote recovery. 

V. CONCLUSION 

Due to the disparate impact of collateral 

consequences on the Black community, especially 

those imposed as a result of drug convictions, they 

should be eradicated. The strikingly similar nature to 

Jim Crow laws, the lack of a notice requirement, and 

the lack of realistic relief, all lead to the notion that 

these consequences do not serve the purpose 
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allegedly intended. The problem can only be 

addressed if the collateral consequences that impose 

a disparate impact are acknowledged, dissected, and 

corrected.   

With regard to the consequences that do further 

the government’s legitimate policy concerns, there 

should be safeguards put in place to relieve the 

punitive nature of their imposition. Safeguards need 

to be put in place to put defendants on notice and 

their retroactive nature should be corrected. Also, the 

consequence should have a proportional relationship 

to the offense it seeks to punish. As it stands, 

informed consent does not exist in the realm of guilty 

pleas and should be addressed immediately. Until 

these blunders are corrected, collateral consequences 

will continue to run rampant, obliterating everything 

in their path— including Black communities, Black 

futures, and Black lives.  
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ASSUMED CORPUS AND PRESUMED 

CORPUS TO SAVE THE 
ENVIRONMENT: WHEN URINE 

GREEN SPOTS, ON NATURE TRAILS, 
AND SLOPPING THROUGH SOIL  

Carmen M. Cusack* 

 

I. INTRODUCTION  

April is at Yellowstone National Park and 

thinking about walking on a nature trail for the first 

time.1 She has an apprehension about using the 

bathroom while on a nature trail.2 She does not want 

to overthink it, get caught-up, or become emotional.3 

She runs through a feigned scenario in which she has 

to use the bathroom, but cannot immediately look-up 

the law.4 She remembers that Garchy walked to the 

trail bathroom.5 In her mind, she decides to take the 

 
* Acknowledgment of support is given to Christmas Morning.  
1 Infra Sections III (i.e., presumed corpus). 
2 Id. 
3 Infra Sections IV-VI. 
4 Infra Sections II and III. 
5 Infra Sections II (i.e., assumed corpus). 
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trail in the other direction to the ranger station and 

use that bathroom instead of excreting in the woods.6 

She follows unposted rules; and she does not walk 

into the woods to relieve herself during a non-

emergency.7 She assumed that her friend’s success 

could be her own and presumed that she could walk 

the trail comfortably and that the bathroom would 

meet her needs.8 Before heading to the trail, she 

looks up the park’s specific rules, which may be 

silent about emergency use of off-trail areas for 

urination and defecation, and refreshes her memory 

about general rules.9 April deduces that her choice 

was appropriate and acceptable.10 She did not 

overestimate herself or downplay the dangers of 

disrobing and going to the bathroom in nature.11 She 

was correct to follow Garchy’s lead.12 April uses the 

trail in the manner that she presumed she could, and 

 
6 Infra Sections II and III (i.e., presumed corpus). 
7 Infra Sections VII-IX. 
8 Infra Sections II and III. 
9 Infra Sections VII-IX. 
10 Infra Section X. 
11 Infra Section IX. 
12 Infra Sections II and VII. 
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believed that Garchy had.13 She saved the 

environment because using a nature trail is good for 

the environment.14 This is but one example of actions 

people can take to save the environment.15  

This Article advises that assumed corpus16 and 

presumed corpus17 are replacements for empathy and 

sympathy; collective effervescence, collective 

conscience, and superego; and fight or flight.18 They 

may be used to save the environment.19 Section II 

states that assumed corpus is the belief that one has 

experienced others’ triumphs.20 It supposes the 

details and assumes that one has embodied or may 

embody those experiences.21 Therefore, one is or 

will be successful.22 Section III states that presumed 

corpus is when the details and the embodiment are 

imagined.23 The person is inexperienced and 

 
13 Infra Sections II and III. 
14 Infra Sections IV-VI. 
15 Infra Sections IV and VII. 
16 Infra Section II. 
17 Infra Section III. 
18 Infra Sections IV-VI. 
19 Infra Section IX. 
20 Infra Section II. 
21 Id. 
22 Id. 
23 Infra Section III. 
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presumes to be safe.24 Sections IV through VI 

respectively discuss empathy and sympathy; 

collective effervescence, collective conscience, and 

superego; and fight or flight.25 An act as basic as 

strolling down a nature trail may help to save the 

environment.26 Section VII discusses legislative 

history and issues; and Section VIII discusses 

environmental law enforcement strategies.27 Two 

thoughts may impede a clear understanding of a 

nature trail, which is required to save the 

environment.28 Discussed in Section IX covering 

enjoyment of nature, these are the thought of oneself 

as being invincible; and the thought of oneself as 

being capable of coexisting without saving nature.29 

The Article concludes in Section X.30 

   

 
24 Id. 
25 Infra Sections IV-VI. 
26 Infra Section VII. 
27 Infra Sections VII and VIII. 
28 Infra Section IX. 
29 Id. 
30 Infra Section X. 
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II. ASSUMED CORPUS 

Assumptions are made by perusing, attempting to 

process, absorbing, and remembering other 

individuals’ (e.g., humans’, insects’, and animals’) 

experiences.31 One comes to believe that his or her 

body is similarly experienced, equipped, or ready.32 

Beliefs about one’s capabilities, relationships to 

specific variables, accuracy, and fortitude are 

developed with regard to beliefs about what another 

person or other persons experience or experienced.33 

Assumptions about one’s body’s prospects, position, 

and potential are made with enthusiasm for another’s 

supposed triumphs.34  

 
31 Lawrence C. Becker, Elements of Liberal Equality: Introduction to 
Kirp, Hochschild, and Strauss, 34 WM. & MARY L. REV. 89 (1992). 
32 Boumediene v. Bush, 553 U.S. 723 (2008). 
33 Id. 
34 Cf. W.E.B. Du Bois, The Souls of Black Folk (1903). Contra Mark 
A. Lemley & Bryan Casey, Remedies for Robots, 86 UNIV. CHI. L. R. 
1311 (2019). The creation of a patriarchal line of responsibility 
between creator and robot does not give way to the validation of the 
bad actor decision-making scheme. Economic reasoning cannot be 
juxtaposed to law. Crime defying the spirit of the law is nearly 
always outside the economy. Machines cannot be programmed to be 
rational bad actors. 
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Triumphant details are inferred, supposed, or 

imagined.35 The assumed corpus embodies the 

triumphant experiences, which in reality may have 

occurred in a fashion partially undisclosed or 

undescribed.36 The person feels as if though those 

experiences qualify trust; invite reliance from other 

individuals; and basically predetermine success.37 

Success demonstrates the persons’ aptitudes 

embodied in a single person.38 Expectations of 

success seem acceptable.39 A successful outlook 

causes the person to undertake remote activities, 

risky conduct, and nearly unprecedented courses of 

action.40 An instance of success may be the basis of 

the next attempt to repeat the same experience.41 

 
35 Robert G. Natelson, A Reminder: The Constitutional Values of 
Sympathy and Independence, 91 KY L. J. 353 (2002). 
36 Colo. Rev. Stat. § 13-25-135 (2019). Flauren Fagadau Bender, 
“I’m Sorry” Laws and Medical Liability, AMA J. ETHICS (2007). 
37 Silverman v. Motorola Solutions, 739 F. 3d 956 (2013). 
38 H. William Ihrig, A Better Esprit De Corps, 12 MARQ. L. REV. 162 
(1928). 
39 Charles Delafuente, Which Law Firm Is the Oldest in the United 
States?, ABA J. (Feb. 1, 2014), 
https://www.abajournal.com/magazine/article/which_law_firm_is_th
e_oldest_in_the_united_states. 
40 Alex Liu, Making Joy a Priority at Work, HARV. BUS. REV. (July 
17, 2019), https://hbr.org/2019/07/making-joy-a-priority-at-work. 
41 Chandrakanta Hiremath, Impact of Sports on Mental Health, 4 
INTL. J. PHYSIOLOGY, NUTRITION, & PHYSICAL EDUC.14 (2009).  
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III. PRESUMED CORPUS 

Presumed corpus results when a person has no 

firsthand details or almost no information upon 

which to base imagined capacities.42 Embodiment of 

another’s alleged, possible, or reported experiences 

is conjured.43 When the experience and details are 

imagined, embodiment is also imagined.44 The 

person who presumes forfeits or forsakes 

experience.45 The experience is deemed as being 

unessential.46 A likelihood of failure is recognized.47 

Without guaranteed or likely triumph, the person 

presumes that he or she is safe.48 Presumed corpus is 

thought to be safer than experience.49  

 
42 William Bradford, et al., Mayflower Compact (1620). 
43 Nina Varsava, How to Realize the Value of Stare Decisis: Options 
for Following Precedent, 30 YALE J. L. & HUMANITIES 62 (2018). 
44 Patterson v. McLean Credit Union, 491 U.S. 164 (1989). 
45 See Ted Sampsell-Jones, Mens Rea in Minnesota and the Model 
Penal Code, 39 WILLIAM MITCHELL L. REV. 1457 (2013). 
46 Contra J. M. Balkin, The Footnote, 83 NORTHWESTERN U. L. REV. 
275 (1989). “Here the opinion mocks itself, reserving the discussion 
of the marginal to the margin.” Id. at 284. 
47 Id. “If this causes a problem of infinite regress, improvise.” Balkin, 
83 NORTHWESTERN U. L. REV. 275, 320 n.4. 
48 David Hamer, Presumptions, Standards and Burdens: Managing 
the Cost of Error, 13 L., PROBABILITY & RISK 221 (2014). 
49 Blaise Pierrehumbert, et al., Oxytocin Response to an Experimental 
Psychosocial Challenge in Adults Exposed to Traumatic Experiences 
During Childhood or Adolescence, 166 NEUROSCIENCE 168 (2010). 



Vol. 21, 2021 
LSD Journal 

296 

 

Cusack 

IV. EMPATHY AND SYMPATHY  

Empathy and sympathy are inner expressions of 

relationships.50 Inner expressions may be feelings or 

thoughts.51 They may correlate with internal 

controls; social norms; and learned behavior.52 They 

are expressed to oneself and another person.53 They 

communicate and maintain a relationship or, 

possibly, culminate relationships.54  

A. Empathy 

Empathy expresses a belief that another’s 

suffering is experienceable.55 The experience may be 

 
50 Jody L. Madeira, Regarding Pained Sympathy and Sympathy 
Pains: Reason, Morality, and Empathy in the Civil Adjudication of 
Pain, 58 S. C. L. REV. 415 (2006). 
51 “Call it the heart or the spirit or the inner person, there are in each 
of us perceptions and convictions that cannot be reduced to rules 
external to us.” John T. Noonan, Jr., The Foxboro Referee, the Boston 
Judge, the County Juror, and the Conscience of the Court, 2003 U. 
ILL. L. REV. 1403, 1406 (2003). 
52 Leandra Lederman, The Fraud Triangle and Tax Evasion, 106 
IOWA L. REV. 1153 (2021). 
53 Susan A. Bandes, Empathy and Article III: Judge Weinstein, Cases 
and Controversies, 64 DEPAUL L. REV. 317 (2015). 
54 LRS § 13:3715.5 (2021). 
55 Edmondson, Dr. Michael H.; condolences, HR 247, 2021-2022 
Regular Session (Georgia) (2021). 
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relative to one’s past or present circumstances.56 The 

empathizer feels or thinks that another’s 

circumstances are relatable.57 Suffering may feel 

shared.58 The empathizer may think that by sharing 

painful feelings the sufferer’s suffering may partially 

or totally be alleviated.59  

 
56 Professional Art Therapy, RSA § 326-L:1(II)(d)(6) (2018). 
“Increase coping skills, self-esteem, awareness of self, and empathy 
for others.” Id. Del. C. § 3060(2) (2021).  

‘Art therapy services’ means all of the following services: 
d. Employing art media, the creative process, and the 
resulting artwork to assist clients to do all of the 
following:…. 
3. Cope with symptoms of stress, anxiety, traumatic 
experiences, and grief.  
4. Explore feelings, gain insight into behaviors, and 
reconcile emotional conflicts.  
5. Improve or restore functioning and a sense of personal 
well-being.  
6. Increase coping skills, self-esteem, awareness of self, 
and empathy for others.  
7. Improve healthy channeling of anger and guilt. Id. 

57 Guide to the Delaware Rules of Legal Citation: In the Superior 
Court of Delaware (2nd ed.), 24 (2004), 
https://courts.delaware.gov/Superior/pdf/citation_guide.pdf citing 
Note, Being Atticus Finch: The Professional Role of Empathy in To 
Kill a Mockingbird, 117 HARV. L. REV. 1682 (2004). 
58 Lee Norton, Ph.D., M.S.W., Jennifer Johnson, Esq., & George 
Woods, M.D., Burnout and Compassion Fatigue: What Lawyers 
Need to Know, 84 UMKC L. REV. 988 (2016). 
59 Thomas G. Kelch, The Role of the Rational and the Emotive 
in a Theory of Animal Rights, 27 B.C. ENVTL. AFF. L. REV. 1 
(1999). 
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B. Sympathy  

Sympathy is a gesture.60 It informs one that a 

circumstance is undesirable.61 The sympathizer 

extends sympathy to express inner awareness of 

another’s undesirable experiences.62 Expression of 

sympathy is meant to satisfy social expectations, 

demonstrate civility, and maintain human connection 

with another person.63 

V. COLLECTIVE THOUGHTS 

Collective thoughts are supportive.64 Scholars 

and researchers have described collective thoughts.65 

 
60 Willets Point Asphalt Corp. v. United Plant & Production Workers, 
Confirmation Arbitration Award, No. 603777-08 (N.Y. App. Div., 
January 12, 2009). 
61 CPLR § 170.40 (2021). 
62 Tex. Code Crim. Proc. Art. 36.14 (2021). 
63 In the Matter of the Application of Barabara Paolucci & Madeline 
Paolucci v. The City of New York, The Department of Finance 
(DOF), & Parking Violations Bureau (PVB), No. 16795/03 (N.Y. 
App. Div., January 15, 2004).   
64 See e.g., Outer Continental Shelf Lands Act of 1953, 43 U.S.C. § 
1331 (2017); Submerged Lands Act of 1953, 43 U.S.C. § 1301, et 
seq. (2021); United States v. California, 332 U.S. 19 (1947); United 
States v. Texas, 339 U.S. 707 (1950); and United States v. Louisiana, 
339 U.S. 699 (1950). 43 U.S.C. § 1301 (2007). 
65 Mark Seidenfeld, Cognitive Loafing, Social Conformity, and 
Judicial Review of Agency Rulemaking, 87 CORNELL L. REV. 486 
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Émile Durkheim, Carl Jung, and Sigmund Freud all 

described collective thoughts.66 Durkheim discussed 

collective effervescence.67 Jung discussed a 

 
(2002). “From the perspective of agency staff members, however, 
hard-look review provides the only oversight that focuses on the 
validity of their input into the rulemaking process—the detailed 
analysis and arguments based on the data in the record.” Id. at 515. 

The hard-look test requires the court to scrutinize the 
agency’s reasoning to make certain that the agency 
carefully deliberated about the issues raised by its decision. 
Harold Levanthal, Environmental Decisionmaking and the 
Role of the Courts, 122 U. PA. L. REV. 509, 511 (1974). 
This test was first enunciated as an approach for assessing 
whether an agency decision is arbitrary and capricious in 
Greater Boston Television Corp. v. FCC, 444 F.2d 841, 
851 (D.C. Cir. 1970). Although the Supreme Court has not 
used the talismanic phrase “hard look,” its decision in 
Motor Vehicle Manufacturers Ass’n v. State Farm Mutual 
Automobile Insurance Co., 463 U.S. 29, 43-44 (1983), 
which requires an agency to examine relevant data, 
articulate a satisfactory explanation connecting facts found 
to the agency’s regulatory choice, and consider all 
important aspects of problems addressed by the agency 
decision, is widely regarded as having adopted something 
akin to the hard-look standard. Id. 

But see, Justice Antonin Scalia’s delivery of a unanimous opinion 
that concluded with a remand to the lower court in Norton v. 
Southern Utah Wilderness Alliance, 542 U.S. 55 (2004) citing 
Federal Land Policy and Management Act of 1976 (FLPMA), 90 
Stat. 2744, 43 U.S.C. § 1701, et seq. (1976). This case took a hard 
look.  
66 Robert S. Redmount, Psychological Views in Jurisprudential 
Theories, 107 PSYCHOL. VIEWS JURIS. 472 (1959). 
67 See, Nadia B. Ahmad, The Tropics Exploited: Risk Preparedness 
and Corporate Social Responsibility in Offshore Energy 
Development, 1 TEX. A&M L. REV. 335 (2013) (discussing corporate 
mentalities). 
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collective unconscious.68 Freud honed-in on a 

superego.69 

A. Collective Effervescence 

Durkheim described a feeling that connects 

people.70 It is a shared sense of excitement.71 The 

sentiment passed among members of a group is 

 
68 Bruce C. Hafen & Jonathan O. Hafen, The Hazelwood Progeny: 
Autonomy and Student Expression in the 1990’s, 69 ST. JOHN’S L. 
REV. 379 (1995). 

Thomas Jefferson began with this assumption in writing the 
Declaration of Independence: ‘We hold these truths to be 
self-evident, that all men are created equal, that they are 
endowed by their Creator with certain unalienable rights, 
that among these are Life, Liberty, and the pursuit of 
Happiness.’ Immanuel Kant powerfully articulated the idea 
that each person is born with a discoverable, inner set of 
moral standards. Similar ideas are found in the more recent 
work of psychologist Carl Jung, who discovered what he 
called ‘the collective unconscious,’ a universal sense of 
humankind’s collective ‘Self’ reflected in the common 
patterns and images of world religions and mythologies. Id 
at 381 (internal citation omitted). 

69 See, Marleen A. O’Connor, Women Executives in Gladiator 
Corporate Cultures: The Behavioral Dynamics of Gender, Ego, and 
Power, 65 MD. L. REV. 465 (2006). “We need to let our egos fade to 
work collectively as problem-solvers to…promote individual, 
organizational, and societal well-being.” Id. at 503 n. 211. 
70 Émile Durkheim, SUICIDE: A STUDY IN SOCIOLOGY (1951). 
71 See, Ari Ezra Waldman, A Breach of Trust: Fighting 
Nonconsensual Pornography, 102 IOWA L. REV. 709 (2016). 
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contagious.72 It symbolizes a spiritual dimension.73 

Emotions are augmented by the contributions of the 

members.74 Power is experienced as or through 

emotions.75 His work on collective effervescence 

relates to his studies and discoveries of totemism and 

anomie.76 In both cases, group faith leads to action.77  

B. Collective Unconscious 

Jung encircled the regard owed to the collective 

unconscious.78 He complained in his research that 

respect for the collective unconscious had waned.79 

The public and specialists in the field explored it 

 
72 Jasse Suonperä Liebst, Exploring the Sources of Collective 
Effervescence: A Multilevel Study, 6 SOC. SCI. 27 (2019).   
73 David M. Trubek, Max Weber on Law and the Rise of Capitalism, 
1972 WIS. L. REV. 743 (1972). 
74 ÉMILE DURKHEIM, THE ELEMENTARY FORMS OF THE RELIGIOUS LIFE 
(1912). 
75 Richard Abel, Forecasting Civil Litigation, 58 DEPAUL L. REV. 
425 (2009). 
76 Sandro Serpa & Carlos Miguel Ferreira, Anomie in the 
Sociological Perspective of Émile Durkheim, 2 SOCIOL. INT. J. 689 
(2018).  
77 ROBERT ALUN JONES, EMILE DURKHEIM: AN INTRODUCTION TO 
FOUR MAJOR WORKS (1986). 
78 CARL G. JUNG, THE ARCHETYPES AND THE COLLECTIVE 
UNCONSCIOUS (1969). 
79 Id. 
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periodically.80 He described a unifying mind.81 The 

deeply connected realization of awareness could not 

be separated from humans.82 It relates to his work on 

cycles and circles; archetypes; levels of being; and 

higher ideals.83 

C. Superego 

Freud flagged a spacio-mental field in which 

society could take note of preeminent qualities.84 The 

superego is a shared, invisible place that governs 

judgment.85 The id is like an opposite impulse 

 
80 Alp Bal, New Perspectives on The Unconscious Mind and Their 
Comparison with Carl Jung's Theory of The Archetypes and The 
Collective Unconscious: A Literature Review, Istanbul Commerce 
University (2017). 
81 C. G. JUNG, AION: RESEARCHES INTO THE PHENOMENOLOGY OF THE 
SELF (1959). 
82 Felix S. Cohen, The Problems of a Functional Jurisprudence, 1 
MOD. L. REV. 5 ( 1937). 
83 C.G. JUNG, COLLECTED WORKS OF C.G. JUNG (VOL. 4): FREUD & 
PSYCHOANALYSIS, 456-57 (1961).  
84 Arnon Ben-Israel, “This Road Is in My Space-Map - Highway 31 
As a Place in the Israeli Negev,” The 5th International Conference on 
Drylands, Deserts and Desertification Healthy Lands - Healthy 
People, 51 (Nov. 17-20, 2014).  
85 C. G. Schoenfeld, The Superego’s Influence on the Law, 14 
DEPAUL L. REV. 299 (1965). 



Vol. 21, 2021 
LSD Journal 

303 

 

Cusack 

driving individual desires.86 The ego is a valve that 

protects a person from being dispersed and lessened 

by the superego.87 The ego restrains lower drives by 

demanding satisfaction.88 Freud’s superego is not 

merely a civic composite but a whole serving the 

interests of many.89        

VI. FIGHT OR FLIGHT 

“Fight or Flight” synopsizes how animals may 

resolve conflict in extremely constricted spaces.90 

When two creatures, including humans, believe that 

they need a finite space, resource, emotion, or some 

 
86 Anu Norrgrann, Symbolically Embedded: Essays on the Creation 
and Use of Symbolic Resources in Furniture Networks, University of 
Vaasa (2015). 
87 SIGMUND FREUD, TOTEM AND TABOO (1919). 
88 Charles E. Clark, The Function of Law in a Democratic Society, 9 
UNIV. CHI. L. REV. 393 (1942). 
89 José Brunner, Freud and the Rule of Law: From Totem and Taboo 
to Psychoanalytic Jurisprudence, in Michael Levine (ed.), THE 
ANALYTIC FREUD: PHILOSOPHY AND PSYCHOANALYSIS (2000) 
(describing transcendent auras emanating from the rule of law that 
lower judges from creators to interpreters and placing lawmakers in a 
position to be given authority). 
90 Laura Caty, The Social Effects of Detention on Undocumented 
Children, IMMIGR. & HUM. RTS. L. REV. (Feb. 25, 2019), 
https://lawblogs.uc.edu/ihrlr/2019/02/25/the-social-effects-of-
detention-on-undocumented-children/. 
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other prospect, they may take one of two courses of 

action: fight or flight.91 

A. Fight 

Fighting is combat, a zero-sum negotiation, 

competition, or conclusive rivalry.92 Combat may be 

actual physical fighting.93 Fighting may correlate 

with injury, weakness, or possibly death.94 Zero-sum 

negotiation may result in the assignment of a 

prospect to one party, but not to the other.95 

Competition could be a contest with rules, outcomes, 

and prizes; or a contesting spirit that defies fair play, 

friendliness, or collaboration.96 A conclusive rivalry 

may result when a prospect is equally inclined to be 

delegated to either party; or a belief of attainability is 

 
91  Alison Wood Brooks, Emotion and the Art of Negotiation, HARV. 
BUS. REV. 56 (Dec. 2015) https://hbr.org/2015/12/emotion-and-the-
art-of-negotiation. 
92 Fla. Stat. § 768.28(9)(a) (2020). 
93 Federal Torts Claims Act, 28 U.S.C. § 1346 (2020). 
94 Don S. Smith, Battery in Medical Torts, 16 CLEV.-MARSHALL L. 
REV. 22 (1967). 
95 Cheney C. Joseph Jr., The Assignment of Error, 35 LA. L. REV. 
(1975). 
96 Okla. Stat. 21 § 431 (2019). 
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shared by the rivals.97 The  prospect may self-assign, 

instigate assignment, or require barter, remuneration, 

etc.98 Fighting may encourage others to fight.99  

B. Flight 

Flight is loss of interest, leaving the bargaining 

table, escaping with one’s life, or abandoning a 

collaborative.100 Loss of interest may result from 

fatigue or demonstrate diminished value (e.g., 

intrigue).101 Leaving the bargaining table may be a 

short-term or long-term strategy to reposition.102 It 

may deny progress or demonstrate an opponent’s 

heavy-handedness.103 Escape is described as “flight” 

 
97 Joel Jay Finer, Ineffective Assistance of Counsel, 58 CORNELL L. 
REV. 1077 (1973). 
98 Truths About Violent-Crime Recidivism, Michigan Justice 
Advocacy (Mar. 9, 2021), https://mijustice.org/2021/03/09/truths-
about-violent-crime-recidivism/. 
99 Gideon v. Wainwright, 372 U.S. 335 (1963). 
100 8 U.S.C. § 1158 (2021). 
101 Victoria Neilson & Aaron Morris, The Gay Bar: The Effect of the 
One-Year Filing Deadline on Lesbian, Gay, Bisexual, Transgender, 
and HIV-Positive Foreign Nationals Seeking Asylum or Withholding 
of Removal, 8 N.Y. CITY L. REV. 233 (2005). 
102 Irwin P. Stotzky, The Fragile Bloom of Democracy, 44 U. MIAMI 
L. REV. 105 (1989). 
103 Misha Seay, Better Late than Never: A Critique of the United 
States' Asylum Filing Deadline from International and Comparative 
Law Perspectives, 34 HASTINGS INT’L & COMP. L. REV. 407 (2011). 
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when a creature avoids demise by surrendering 

turf.104 It is also a description of how a creature could 

behave when pressured by a creature attempting to 

end his or her life or wellbeing.105 Resigning from a 

group effort may disappoint a group, but save one 

participant from failure.106 It may shift failure from a 

fraction of the group onto other members.107 In 

animals’ circumstance, this may be an attempt to cut 

losses, salvage a reputation, and end a conspiracy or 

syndicate.108 Flight may encourage others to take 

flight.109  

 

 

 

 
104 See e.g., 8 U.S.C. § 1641(b)(7) (2021). 
105 Lauryn P. Gouldin, Disentangling Flight Risk from 
Dangerousness, 2016 BYU L. REV. 837 (2016). 
106 Hernandez-Montiel v. INS, 225 F.3d 1084 (9th Cir. 2000). 
107 Stephen Paskey, Telling Refugee Stories: Trauma, Credibility and 
the Adversarial Adjudication of Claims for Asylum, 56 SANTA CLARA 
L. REV. 457 (2016). 
108 Fla. Stat. § 944.40 (2020). 
109 Daeja Pemberton, United States v. Lozoya: The Turbulence of 
Establishing Venue for In-Flight Offenses, 8 TEX. A&M L. REV. 
ARGUENDO 1 (2020). 
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VII. SAVING THE ENVIRONMENT 

A. History 

Legislation has protected the environment.110 

More effort is required.111 It is important for people 

to understand the law and accept how others have 

experienced nature to be able to utilize natural 

areas.112 A major piece of legislation was enacted in 

1872.113 It established the parameters of Yellowstone 

National Park and the uses of the park.114 

Yellowstone National Park Protection Act 

designated “the tract of land in the Territories of 

Montana and Wyoming, lying near the headwaters of 

the Yellowstone River.”115  

[At] the headwaters of the Yellowstone 
River….commencing at the junction of 
Gardiner’s river with the Yellowstone 
river, and running east to the meridian 
passing ten miles to the eastward of the 
most eastern point of Yellowstone lake; 

 
110 Yellowstone National Park Protection Act, 42nd Cong. § 2 (1872). 
111 Id. 
112 Id. 
113 Id. 
114 Id. 
115 Id. 
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thence south along said meridian to the 
parallel of latitude passing ten miles 
south of the most southern point of 
Yellowstone lake; thence west along said 
parallel to the meridian passing fifteen 
miles west of the most western point of 
Madison lake; thence north along said 
meridian to the latitude of the junction of 
Yellowstone and Gardiner’s rivers; 
thence east to the place of beginning.116 

The space was “reserved and withdrawn from 

settlement, occupancy, or sale under the laws of the 

United States, and dedicated and set apart as a public 

park.”117 Other uses include “pleasuring-ground for 

the benefit and enjoyment of the people.”118 

“Trespassers” include “all persons who shall locate 

or settle upon or occupy the same, or any part 

thereof.”119  

Section Two grants “exclusive control” to “the 

Secretary of the Interior, whose duty it shall be….to 

make and publish such rules and regulations as he 

 
116 Id. 
117 Yellowstone National Park Protection Act. 
118 Id. 
119 Id. 
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may deem necessary or proper for the care and 

management of the same.”120  

Such regulations shall provide for the 
preservation, from injury or spoliation, of 
all timber, mineral deposits, natural 
curiosities, or wonders within said park, 
and their retention in their natural 
condition. The Secretary may in his 
discretion, grant leases for building 
purposes for terms not exceeding ten 
years, of small parcels of ground, at such 
places in said park as shall require the 
erection of buildings for the 
accommodation of visitors; all of the 
proceeds of said leases, and all other 
revenues that may be derived from any 
source connected with said park, to be 
expended under his direction in the 
management of the same, and the 
construction of roads and bridle- paths 
therein. He shall provide against the 
wanton destruction of the fish and game 
found within said park, and against their 
capture or destruction for the purposes of 
merchandise or profit. He shall also cause 
all persons trespassing upon the same 
after the passage of this act to be removed 
therefrom.121 

 
120 Yellowstone National Park Protection Act § 2.  
121 Id. 
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Today, the park is also governed by National 

Park Service Organic Act of 1916.122 The National 

Park Service was established to “promote and 

regulate the use of the Federal areas known as 

national parks, monuments, and 

reservations…specified by such means and measures 

as conform to the fundamental purpose of the said 

parks, monuments, and reservations, which purpose 

is to conserve the scenery and the natural and historic 

objects and the wild life therein.”123 The National 

Park Service shall “provide for the enjoyment of the 

same in such manner and by such means as will leave 

them unimpaired for the enjoyment of future 

generations.”124 Section Two assigns to the Secretary 

of the Interior jurisdiction of parks and monuments 

and other areas, such as the Hot Springs Reservation 

in the State of Arkansas.125 “That in the supervision, 

management, and control of national monuments 

 
122 National Park Service Organic Act, 16 U.S.C. § 1 (1916). National 
Park Service General Authorities Act of 1970, 54 U.S.C. § 100101 
(1970). 
123 National Park Service Organic Act. 
124 Id. 
125 Id. at § 2. 
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contiguous to national forests he Secretary of 

Agriculture may cooperate with said National Park 

Service to such extent as may be requested by the 

Secretary of the Interior.”126 National parks became, 

and continue to be, popular sociopolitical tools 

leading President Lyndon B. Johnson to concentrate 

environmental concern and effort on the expansion 

of the park system.127 He backed the addition of 50 

new federalized lands with several key pieces of 

environmental legislation, such as the Wilderness 

Act,128 National Historic Preservation Act,129 

Endangered Species Act,130 National Park 

Foundation,131 National Trails System,132 Wild and 

 
126 Id. Quoting Yellowstone National Park, “National Park Service 
Organic Act (1916),” National Park Service, 
https://www.nps.gov/yell/learn/management/national-park-service-
organic-act-1916.htm, but see, 16 U.S.C. § 2 (2013) “In the 
supervision, management, and control of national monuments 
contiguous to national forests the [sic] Secretary of Agriculture may 
cooperate with said National Park Service to such extent as may be 
requested by the Secretary of the Interior.” Id.  
127 Lyndon B. Johnson, “Lyndon B. Johnson and the Environment,” 
National Park Service, 
https://www.nps.gov/lyjo/planyourvisit/upload/environmentcs2.pdf. 
128 16 U.S.C. § 1131 (2021). 
129 54 U.S.C. § 300101, et seq. (2021). 
130 Endangered Species Act of 1973, 16 U.S.C. § 1531 (2021). 
131 16 U.S.C. § 19, et seq. (2014); Pub. L. 90-209 (1967); 7 U.S.C. § 
1838 (1967). 
132 16 U.S.C. § 1242 (2021). 



Vol. 21, 2021 
LSD Journal 

312 

 

Cusack 

Scenic Rivers System,133 and Wetlands Preservation 

Bill.134 Yellowstone National Park is just one of 

many examples.135 

B. Issues  

The issues are whether assumed corpus and 

presumed corpus may be used to help people 

comfortably and safely use nature trails; and whether 

people who understand others’ abilities and their 

own limitations can help to save the environment by 

using nature trails. Presently, some problems that 

have survived since the creation of the national park 

system continue to face park guests and 

inhabitants.136 They include misconceptions about 

the use, enforcement, and expected use of land within 

communities.137  

 
133 16 U.S.C. § 1271, et seq. (2021). 
134 “Lyndon B. Johnson and the Environment.” 
135 Id. 
136 Id. at § 3. 
137 Id. 
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The National Park Service Organic Act 

authorized destructive purposes.138 

 
138 National Park Service Organic Act § 3 (repealed Dec. 19, 2014). 
The purposes and spirit of this provision have been applied 
elsewhere, see e.g. 16 U.S.C. § 64 (2021); 7 C.F.R. § 1000.52 (2021); 
C.F.R. 36 § 7.22(c) (2021); and Endangered Species Act of 1973, 16 
U.S.C. ch. 35 § 1531, et seq. (2021). In Yellowstone National Park, 
the applicable laws are expansive and some have been repealed or 
reworded, see e.g., 16 U.S.C. ch. 1 §§ 30, 33, 39 (2021). 16 U.S.C. § 
36 (2021).  

The Secretary of the Interior is authorized, in his discretion 
and under regulations to be prescribed by him, to give 
surplus elk, buffalo, bear, beaver, and predatory animals 
inhabiting Yellowstone National Park to Federal, State, 
county, and municipal authorities for preserves, zoos, 
zoological gardens, and parks. He may sell or otherwise 
dispose of the surplus buffalo of the Yellowstone National 
Park herd, and all moneys received from the sale of any 
such surplus buffalo shall be deposited in the Treasury of 
the United States as miscellaneous receipts. (Jan. 24, 1923, 
ch. 42, 42 Stat. 1214.). Id.    

16 U.S.C. § 36a (2021). 
The Secretary of the Interior is authorized in his discretion, 
and under regulations to be prescribed by him, to sell or 
otherwise dispose of the surplus elk from the Yellowstone 
National Park herd, and all moneys received from the sale 
of any such surplus elk shall be deposited in the Treasury 
of the United States as miscellaneous receipts. Id. 

16 U.S.C. § 35 (2021). 
Private parties or companies doing business in the 
Yellowstone National Park under authority from the 
Government may be permitted, in the discretion of the 
Secretary of the Army, to use electricity furnished by the 
electric lighting and power plant of Fort Yellowstone and 
Mammoth Hot Springs at actual cost to the Government for 
operation, maintenance, and depreciation of the plant and 
10 per centum additional, under such regulations as may be 
prescribed by the Secretary of the Army. (Mar. 3, 1903, ch. 
1007, § 1, 32 Stat. 1130; July 26, 1947, ch. 343, title II, 
§ 205(a), 61 Stat. 501.). Id. 
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That the Secretary of the Interior shall 
make and publish such rules and 
regulations as he may deem necessary or 
proper for the use and management of the 
parks, monuments, and reservations 
under the jurisdiction of the National 
Park Service, and any violations of any of 
the rules and regulations authorized by 
this Act shall be punished as provided for 
in section fifty of the Act entitled “An Act 
to codify and amend the penal laws of the 
United States,” approved March fourth, 
nineteen hundred and nine, as amended 
by section six of the Act of June twenty-
fifth, nineteen hundred and ten (Thirty-
sixth United States Statutes at Large, 

 
See also, 16 U.S.C. § 40a (2021). 

Under such regulations as may be prescribed by the 
Secretary of the Interior, payments may be made, as 
provided in sections 40a to 40c of this title, in advance or 
otherwise, from any revenues received by the United States 
from visitors to Yellowstone National Park, to the 
appropriate school district or districts serving that park, as 
reimbursement for educational facilities (including, where 
appropriate, transportation to and from school) furnished by 
the said district or districts to pupils who are dependents of 
persons engaged in the administration, operation, and 
maintenance of the park, and living at or near the park upon 
real property of the United States not subject to taxation by 
the State or local agencies and upon which payments in lieu 
of taxes are not made by the United States: Provided, That 
the payments for any school year for the aforesaid purpose 
shall not exceed that part of the cost of operating and 
maintaining such facilities which the number of pupils, in 
average daily attendance during that year, bears to the 
whole number of pupils in average daily attendance at 
those schools for that year. Id. 
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page eight hundred and fifty-seven). He 
may also, upon terms and conditions to be 
fixed by him, sell or dispose of timber in 
those cases where in his judgment the 
cutting of such timber is required in order 
to control the attacks of insects or 
diseases or otherwise conserve the 
scenery or the natural or historic objects 
in any such park, monument, or 
reservation. He may also provide in his 
discretion for the destruction of such 
animals and of such plant life as may be 
detrimental to the use of any of said 
parks, monuments, or reservations. He 
may also grant privileges, leases, and 
permits for the use of land for the 
accommodation of visitors in the various 
parks, monuments, or other reservations 
herein provided for, but for periods not 
exceeding twenty years; and no natural 
curiosities, wonders, or objects of interest 
shall be leased, rented, or granted to 
anyone on such terms as to interfere with 
free access to them by the 
public: Provided, however, That the 
Secretary of the Interior may, under such 
rules and regulations and on such terms 
as he may prescribe, grant the privilege to 
graze live stock within any national park, 
monument, or reservation herein referred 
to when in his judgment such use is not 
detrimental to the primary purpose for 
which such park, monument, or 
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reservation was created, except that this 
provision shall not apply to the 
Yellowstone National Park.139 

Yellowstone National Park sends hundreds of 

organic inhabitants, such as indigenous buffaloes, to 

die at once.140 The reduction in herd size may be a 

strategy used by bison to help cows.141 Farmed cows 

suffering deplorable mistreatment have been present 

and may be present in or near the Yellowstone 

park.142 The buffaloes carry to them an infection that 

causes them to abort and experience infertility and 

reduced byproduct production.143 The herds’ meat is 

allegedly salvaged and their organs, bones, and 

sinew are harvested.144 This may reduce the demand 

for cows in the areas, if not impactfully, then 

minimally.145 It also may send loud messages to 

environmentalists in the area that help is on the 

 
139 National Park Service Organic Act § 3. 
140 16 U.S.C. § 36 (2021). 
141 Endangered Species Act.  
142 WY Stat. § 6-3-203 (2021) (applying to pigs and other animals). 
143 16 U.S.C. § 36 (2021). 
144 Id. 
145 Id. 
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way.146 However, it may attract speculators and 

people who want to deforest Yellowstone.147  

The people who visit Yellowstone must treat the 

park respectfully.148 They must utilize the space in 

conformity with the government’s purpose.149 They 

must obey all park rules.150 People prone to breaking 

park rules may be those testing the spirit and 

enforcement of the law; wishing to cause the 

remaining and relatively shrinking lands to seem and 

be mismanaged and unlawfully maintained; and 

intending to dispose of the area in an unlawful 

manner.151 People who utilize the land lawfully but 

observe unrequired misconduct toward animals and 

plants in need may believe that this scope granted to 

the government (e.g., rangers) to dispose of life is 

unlimited, should be revived according to the norms 

of previous eras, or should be indicative of how they 

 
146 Id. Endangered Species Act. 
147 National Park Service Organic Act. 
148 Infra Section VIII. 
149 National Park Service Organic Act § 3. 
150 “Lyndon B. Johnson and the Environment.” 
151 Id. 
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should behave on nature trails.152 Instead, presumed 

corpus and assumed corpus should be used within the 

given limitations of the imagination and physical 

potential of the person using the trail and natural 

area.153  

VIII. LAWS AND ENFORCEMENT 

A. Laws: Nature Trails  

The federal government has the authority to 

make rules and regulations pertaining to the park 

system.154 These rules may overlap with state and 

local laws and regulations.155 Obeying laws on 

nature trails is important.156 Trees, animals, and 

 
152 National Park Service Organic Act § 3. 36 C.F.R. §§ 10.1-10.4 
(2021). 
153 Supra Sections II and III. Infra Section IX. 
154 United States v. Gettysburg Electric Ry. Co., 160 U.S. 668 (1896). 

Any act of Congress which plainly and directly tends to 
enhance the respect and love of the citizen for the 
institutions of his country and to quicken and strengthen his 
motives to defend them, and which is germane to and 
intimately connected with and appropriate to the exercise of 
some one or all of the powers granted by Congress, must be 
valid, and the proposed use in this case comes within such 
description. Id. 

155 Id. 
156 Yellowstone National Park, “Regulations,” National Park Service 
(June 24, 2019), https://www.nps.gov/yell/planyourvisit/rules.htm. 
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natural areas merit respect.157 The law is intended to 

protect, preserve, and elicit respect.158 Laws require 

of visitors comportment that meets minimum 

standards for conduct in public.159 It also imparts a 

sense of how to preserve the wilderness and how to 

behave near other travelers and park visitors.160 The 

law is designed to educate the public about the 

experience of being human in nature.161 This 

includes human debilities and strengths.162  

Rules at Yellowstone National Park include 

prohibitions against the following: 

Willfully remaining near or approaching 
wildlife, including nesting birds, within 
any distance that disturbs or displaces the 
animal. 
 
Hunting or feeding wildlife. 
 
Traveling off boardwalks or designated 
trails in hydrothermal areas. 
 
Throwing anything into thermal features. 

 
157 Id. 
158 Id. 
159 Id. 
160 Id. 
161 “Regulations” (June 24, 2019). 
162 Id. 
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Swimming in hot springs. 
 
Removing or possessing natural or 
cultural resources (such as wildflowers, 
antlers, rocks, and arrowheads). 
 
Leaving detachable side mirrors attached 
when not pulling trailers. 
 
Traveling off-road by vehicle or bicycle. 
 
Camping outside of designated areas. 
 
[W]ildlife…viewing with lights.... 
 
Imitating elk calls or using buglers. 
Imitating wolf howls. 
 
Using electronic equipment capable of 
tracking wildlife[.] 
 
Launching, landing, or operating 
unmanned aircraft (drones) on lands and 
waters. 
 
Smoking…in geyser basins[,]…on 
trails…[,] in buildings[,] or within 25 feet 
of building entrances.163  

 
163 Id. 
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Rules are presented in a user-friendly manner on 

Yellowstone’s website.164 The law is in the federal 

codes, such as the United States Code (U.S.C.) and 

Code of Federal Regulations (C.F.R.).165 The 

penalties for violations are not included in 

Yellowstone’s recitation and synopses.166 This is 

partially due to the park’s friendly attitude toward 

invitees, guests, visitors, international tourists, etc.167 

Penalties are listed in the law.168  

B. Enforcement Strategies 

The law directly contemplates use and reasserts 

the importance of avoiding past transgressors’ 

actions.169 Each park is restricted by a specific set of 

codes to enable maximum usage and benefits for the 

environment.170 Some laws may be repetitious, 

complementary, or seem lax.171 Lax codes may 

 
164 Id. 
165 16 U.S.C. § 3 (2021). 36 C.F.R. ch. 1, Parts 1-7 (2021).  
166 “Regulations” (June 24, 2019). 
167 Id. 
168 E.g., 36 C.F.R. § 4.13(b) (2021). 
169 See supra Sections II and III. 
170 16 U.S.C. § 3 (2021). 
171 See id. 
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indicate positive support from the community, which 

follows the spirit of the law.172  

Yellowstone is an example of a park with many 

rules, and yet, rules that suggest to people that they 

exercise discretion and behave in conformity with 

their surroundings, not in novel, daring, or eccentric 

manners.173 Yellowstone prohibits the use of sled 

dogs, but allows snow mobiles.174 Unlike other 

federal sources of authority that allow grazing, but 

penalize unauthorized grazing with a daily fine per 

animal, Yellowstone’s public website, which lists 

rules, does not describe a penalty for unauthorized 

horse grazing on nature trails in relation to the 

cultivation of animals on federal land.175 Some parks 

require tours to yield to pedestrians (e.g., caves) 

while others strictly prohibit trail hikers from coming 

into contact with certain natural wonders (e.g., water 

 
172 Id. 
173 See e.g. infra note. 
174 36 C.F.R. § 7.13(l)(16)(iii) (2021). 
175 36 C.F.R. § 7.63(b)(i)(6) (2021). “Permittees or nonpermittees 
who have stock on Federal lands within the monument at any time or 
place, when or where herding or grazing is unauthorized may be 
assessed fifty cents per day per cow or horse and ten cents per day 
per sheep as damages.” Id. 
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areas).176 The purpose of the regulations is further 

clarified by the severity of the penalties.177 While 

some penalties call for revocation of licensure to 

inhibit certain misuses, the park may arrest and 

penalize hikers.178 Hikers should be wary of copying 

others in the area, because they may be licensed or 

sponsored by the federal government in conjunction 

with specific scientific, athletic, cultural, ethnic, 

religious, or other purposes.179 Hikers venturing into 

nature or a new area for the first time should check 

with rangers to understand which guidelines apply to 

the them and how they may safely utilize the public 

park.180 The United States Attorney’s Office in 

Wyoming specifies online which offices may be 

contacted for further information.181 

 
176 36 C.F.R. § 4.20 (2021); 36 C.F.R. § 7.13(m) (2021). 
177 National Park Service Organic Act. 
178 Id.; 36 CFR § 4.2 (2021); See, D. Wyo. & 10th Cir. Ct. 
179 Yellowstone National Park, “Research Permitting Policy,” 
National Park Service (June 15, 2016), 
https://www.nps.gov/yell/learn/nature/permitpolicy.htm; Yellowstone 
National Park, “General Conditions for Scientific Research and 
Collecting Permit,” National Park Service (June 15, 2016), 
https://www.nps.gov/yell/learn/nature/npsconditions.htm. 
180 See e.g., “Regulations” (June 24, 2019).  
181 The United States Attorney’s Office District of Wyoming, 
Violations in Yellowstone and Grand Teton National Parks and in 
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Safety encourages the use of parks and is a 

primary function of penalization.182 Penalties deter 

people from distracting, misguiding, endangering, 

compromising, beguiling, or misleading others while 

in the park.183 This serves the federal and 

environmental purposes.184 By envisioning the law 

and a body of results codified to establish beneficial 

purposes, uses, and strategies, assumed corpus and 

presumed corpus become essential tools for 

estimating, portraying, and recommunicating how 

properly to behave on the nature trail.185 They work 

in conjunction with following the law.186  

Penalties may seem reasonable.187 They may be 

intended to enforce the law, but not discourage 

people from visiting the park where they assume the 

 
Other Federal Enclaves, United States Department of Justice (Aug. 
31, 2015), https://www.justice.gov/usao-wy/criminal-
division/violations-yellowstone-and-grand-teton-national-parks-and-
other-federal-enclaves. 
182 Id. Infra note. 
183 E.g. 36 C.F.R. § 4.13(b) (2021).  
184 Id. 
185 Wyoming, Violations in Yellowstone and Grand Teton National 
Parks and in Other Federal Enclaves. Supra Sections II and III. 
186 Supra Sections II and III. 
187 Yellowstone National Park, “Laws & Policies,” U.S. National 
Park Service, 
https://www.nps.gov/yell/learn/management/lawsandpolicies.htm. 
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risk of and responsibility for being penalized for 

disobeying the law (e.g., forfeiture).188 Off-road use 

of motorized and mechanicalized vehicles, less than 

one hundred feet from the road, is assessed a $25.00 

fine when damage to resources is not significant.189 

When significant resource damage occurs or the 

distance is greater than 100 feet, then the fine is 

$100.00.190 On two-lane highways, vehicles 

traveling slower than the posted speed limit or slower 

than road conditions allow within the speed limit, 

shall exit the roadway at the next safe turnout in order 

to allow a vehicle or vehicles following to 

proceed.191 The fine for failing to obey the rule is 

$25.00.192 Drivers idling for any reason other than 

warm-up or loading and unloading passengers for 

more than ten minutes may be subject to a fine of 

$50.00.193 Skiing and snowshoeing may be permitted 

on closed roads when ski trails and areas are closed; 

 
188 Id. 
189 36 C.F.R. § 4.10(a) (2021). 
190 Id. 
191 36 C.F.R. § 4.13(b) (2021). 
192 Id. 
193 36 C.F.R. § 5.13 (2021). 
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however, skiers may only, when practicable, ski 

facing traffic on the left side on the edge of the 

road.194 Oversnow vehicles have the right of way or 

the penalty is a $25.00 fine.195 Seasonally, due to 

animal presence and weather conditions, and within 

certain geographic boundaries, skating activities may 

be proscribed except at the administrative and 

housing areas.196 The use of gear subject to a $25.00 

fine includes roller skates, skateboards, roller skis, 

and roller blades.197 

Sanctioning may cleanse conduct.198 

Authorization may occur in the form of granted 

permission, licensure, notification, or through other 

means.199 One common penalty that could result 

from state and federal infractions is the loss of a 

particular kind of permit to operate certain vehicles 

within the park.200 This may result from pollution 

 
194 36 C.F.R. § 2.19 (2021). 
195 Id. 
196 36 C.F.R. § 2.20 (2021). 
197 Id. 
198 See supra Sections II and III. 
199 See generally, Wyoming, Violations in Yellowstone and Grand 
Teton National Parks and in Other Federal Enclaves. 
200 36 C.F.R. § 7.13 (2021). 
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and hazardous material transportation.201 Waste 

management is of central importance around and on 

trails.202 This includes the dispersion of materials 

(e.g., animal feces) arising in conjunction with 

human presence throughout the natural areas.203 

Section 2.15 of the C.F.R. requires responsible 

parties (e.g., pet owners) to pick up and discard “pet 

fecal matter in residential, public use areas or along 

roads adjacent to these areas.”204 An infraction 

results in a $25.00 fine.205 “The owners or 

responsible persons of pets impounded for running-

at-large or as the result of pet abuse, neglect or 

cruelty will be charged a minimum of $10 per day for 

kennel or boarding costs, in addition to veterinarian 

fees, transportation and disposal.”206 The 

superintendent may approve visitors or residents 

keeping domesticated wild or agricultural animals, 

who pose no danger to nature or cultural 

 
201 Id. 
202 Id. 
203 Infra note. 
204 36 C.F.R. § 2.15(a)(5) (2021). 
205 Id. 
206 36 C.F.R. § 2.15(d) (2021). 
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resources.207 Unapproved keeping, danger, and other 

violations result in a $25.00 fine.208 

Dogs and cats must be restrained (e.g., leashed, 

crated, or carried), only within 100 feet of roadways 

and parking lots.209 They cannot use nature trails or 

boardwalks.210 Many areas in the park may only be 

travelled by using a designated footpath.211 It is 

illegal to use a dog to pull a sled or cause a skier to 

be pulled by a dog or horse; vehicles cannot pull 

skiers; and bicycles are prohibited on oversnow 

routes.212 The number and kind of vehicle permitted 

in any area may be limited by the superintendent, 

who provides public notice, in consideration of the 

location of wintering wildlife; snow cover and 

avalanches; public safety, operations, utilization, 

rates, and visitor experiences; or other factors each 

day.213 

 
207 Infra note.  
208 36 C.F.R. § 2.15(e) (2021). 
209 36 C.F.R. § 7.13(h) (2021). 
210 Id. 
211 36 C.F.R. § 7.13(j) (2021). 
212 36 C.F.R. § 7.13(l)(16)(iii) (2021). 
213 36 C.F.R. § 7.13(l)(10)(xiii) (2021); 36 C.F.R. 1.7 (2021). 
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Federal parks have resisted social trends to 

expand or contract the rights of states’ citizens while 

in the parks.214 For example, when national parks 

follow federal law and the spirit of the law, they do 

not authorize implementation of state-level policies 

or lend authority to recent changes to allow or 

regulate the smoking of some plants but not other 

plants.215 The fine for any smoking in undesignated 

areas is $25.00.216 Undesignated areas are the 

following: “[a]ll thermal areas, visitor centers, ranger 

stations, entrance stations, communication center, 

computer rooms and other public areas or facilities 

as posted,” and “[i]n emergency response vehicles, 

including, but not limited to…[p]atrol vehicles, 

ambulances, patrol vessels and fire apparatus.”217 If 

caught drinking alcohol in parts of the park in which 

drinking alcohol is prohibited, the fine is $25.00.218 

Private use of the park is a $100.00 fine unless the 

superintendent approves the residence of 

 
214 See e.g. infra note. 
215 Controlled Substances Act, 21 U.S.C. § 811 (2021). 
216 36 C.F.R. § 2.21(a) (2021). 
217 Id. 
218 36 C.F.R. § 2.35(a)(3)(iii) (2021). 
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government, concession, or contract employees and 

their families.219 Consistent with the federal rules 

regarding equal protection, free speech, and privacy, 

federal parks may not segregate men and women in 

statutes prohibiting public nudity.220 Nude 

swimming, bathing, and sun bathing are prohibited 

in areas populated by people.221 Violators are fined 

$25.00.222  

The park prohibits people from willfully harming 

or disturbing wildlife and natural areas.223 

Approaching or walking near wildlife is generally 

prohibited.224 The law prohibits people from using 

animals (e.g., horses) to approach wildlife.225 The 

law prevents people from approaching “on foot” but 

does not directly prohibit people from approaching 

on boats or by swimming.226 Presumably, the park 

 
219 36 C.F.R. § 2.61(b) (2021). 
220 36 C.F.R. § 2.34(a)(4) (2021). See WY Stat. § 6-2-301(a)(ii) 
(2019). Free the Nipple—Fort Collins v. City of Fort Collins, 216 F. 
Supp. 3d 1258 (D. Colo. 2016); No. 1:16-CV-01308-RBJ (10th Cir. 
2019). U.S. CONST. amends. I, V, & XIV. 
221 36 C.F.R. § 2.34(a)(4) (2021). 
222 Id. 
223 See infra note. 
224 36 C.F.R. § 1.5(a) (2021). 
225 Id. 
226 Id. 
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can prohibit this and does.227 The permissible range 

is a 100-yard distance, therefore approaching on foot 

may be required to enter the water.228 People cannot 

approach birds, nests, and other wildlife within a 25-

yard distance when wildlife is disturbed or 

displaced.229 Although the park intends to promote 

the well-being of animals and natural areas, the law 

suggests or stipulates that parks may experiment on 

animals and people may disturb animals in the 

regular course of business (e.g., “inadvertent,” “no 

reasonable alternative travel route,” and “normal 

traffic” on a hiking trail).230 Travelling between 

walkways, trails, or park areas is fined $25.00.231 

Berries and mushrooms gathered by hand for daily 

consumption cannot be preserved or canned.232 Dead 

wood gathered without interfering with or harming 

wildlife may be used to fuel fires in backwood and 

frontwood areas; however, permit and on-site 

 
227 Id.  
228 Id. 
229 Id. 
230 Id. Violations are $25.00. 36 C.F.R. § 1.5(f) (2021). 
231 36 C.F.R. § 2.1(b) (2021).  
232 36 C.F.R. § 2.1(c)(1) (2021). A violation is $25.00.  
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restrictions may result in $100.00 fines imposed on 

violators.233 The use of flash photography or lights 

disturbing animals past sunset is prohibited and 

punished with a $100.00 fine.234 Attractants are 

prohibited.235 “Elk bugles, varmint calls, audio 

attractants or other artificial or natural means of 

attracting or disturbing wildlife (including rattling 

antlers or verbal bugling or howling imitations) are 

prohibited.”236 The fine is $100.00.237 

Park restrictions describe how guests with groups 

of animals must treat animals, the park, and natural 

areas.238 When permits require restrictions, parties of 

25 or fewer animals may dwell inside a federally 

protected park area.239 Surplus results in a $25.00 

fine plus $10.00 per surplus animal. Hay may not be 

transported into the backcountry.240 Certified weed-

free hay, securely wrapped, may be transported 

 
233 36 C.F.R. § 2.1(a)(4) (2021). 
234 36 C.F.R. § 2.2(e) (2021). 
235 36 C.F.R. § 2.2(a)(2) (2021). 
236 Id. 
237 Id. 
238 Infra. 
239 36 C.F.R. § 2.16(g) (2021). 
240 Id. 
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through the park for use outside the park when a 

permit has been obtained from the superintendent, 

and “certified weed-free pellets, cubes and/or grain” 

may be served.241 Though portable electric fences are 

permitted, they may not be tethered to plants.242 

Stakes cannot be tied in a manner that damages 

vegetation.243 Corrals and drift fences are illegal.244 

Stock parties are not required to stay on the trail 

except where off-trail travel is banned.245 Pack 

animals must remain on the trail unless the path is 

obstructed.246 Off-trail travel may be allowed 

through the use of a permit.247 One support pack 

animal is permissible for day trips off-trail.248 Maps 

in the superintendent’s office denote closed off-trail 

travel areas.249 Stock manure must be scattered.250 

Manure within a radius of 100 feet of core human 

 
241 Id. 
242 Id. 
243 Id. 
244 Id. 
245 36 C.F.R. § 2.16(g) (2021). 
246 Id. 
247 Id. 
248 Id. 
249 Id. 
250 36 C.F.R. § 2.16(g) (2021). 
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habitation must be removed.251 Animals may not be 

picketed within 100 feet of trails, sites, or water, but 

may be picketed with pins made from dead down 

wood whether packed-in or on-site.252 Frequent 

movement or rotation is required to prevent 

overgrazing and vegetation damage.253 Lost and 

dead stock animals must be reported to park rangers 

as soon as possible.254 Owners, caretakers, 

companions, etc. are responsible removing carcasses 

or making proper disposal arrangements as soon as 

possible.255 Due to these laws and laws like these, 

compliance, and enforcement, assumed corpus and 

presumed corpus are beneficial strategies for saving 

nature.256  

 

 

 

 
251 Id. 
252 Id. 
253 Id. 
254 Id. 
255 Id. 
256 Supra Sections II and III. Infra Section IX.  
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IX. SAVE THE ENVIRONMENT BY WALKING 
ON A NATURE TRAIL 

Walking on a nature trail can help save the 

environment.257 A nature trail is a special 

opportunity to observe mother nature in her element 

while being granted reprieve from poisonous plants 

that would have dwelled there.258 It is like a limited 

easement granted by nature to frail humans.259 

Humans must be separated from her.260 This 

indulgence, thus, is granted. It is vital to humans to 

participate with nature.261 The environment is saved 

when humans responsibly avoid harming nature and 

realize how vital nature is for each person.262  

Assumed corpus and presumed corpus are two 

collective ways to ponder nature. 263 By using 

assumed corpus one may gain the calm confidence 

 
257 National Forest System Trails Stewardship Act, 16 U.S.C. § 583k, 
et seq. (2016). 
258 But see, A.R.S. 37-1309 (2021). 
259 Also, A.R.S. 36-3206(H) (2021). 
260 38 U.S.C. § 3684 (2021). 
261 National Environmental Policy Act of 1969 § 102, 42 U.S.C. § 
4332 (2006). 
262 A.R.S. 37-1421 (2021). 
263 See supra Sections II and III. HENRY DAVID THOREAU, WALDEN 
(1854).  
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required to walk in the woods among imagined 

monsters or scary creatures.264 Presumed corpus 

would prevent someone from irresponsibly entering 

the woods or prematurely endowing oneself with 

great exploration.265  

To save nature by walking on a nature trail, one 

must recognize the value of two thoughts.266 The 

thoughts preserve the assumed corpus and presumed 

corpus, yet properly caution environmentalists.267 

First, thoughts of oneself being invincible are likely 

fallacies.268 Even the voice of experience can be 

overcome by anomalous circumstances.269 Assumed 

corpus should retain a realistic perception of one’s 

dexterity at all times.270 Second, thoughts of one 

being capable of coexisting without saving nature are 

unrealistic.271 Humans require nature.272 

Environmentalism of this form immerses the person 

 
264 See supra Section II. JUNG, AION. 
265 See supra Section III.  FREUD, TOTEM AND TABOO.  
266 Durkheim, SUICIDE. 
267 Durkheim, SUICIDE. 
268 Id. 
269 Id. 
270 Id. 
271 Id. 
272 Durkheim, SUICIDE. 
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in nature.273 Without emersion the environmentalist 

lacks nature.274 This precipitates demise.275 Thus, 

coexistence will be impossible.276 To properly assert 

assumed corpus and gauge how physically to 

stimulate presumed corpus an environmentalist 

should review, obey, and apply local laws and the 

customs of the local area (e.g., national park).277  

Assumed corpus and presumed corpus are 

appropriate because people often bond with nature as 

a sole person or in small parties.278 They may find 

unscheduled moments to enjoy a pavilion or park 

bench.279 Other modes of interacting with, 

acknowledging, or glorifying the human race or 

greater inner voice are insufficient for protecting an 

individual who cannot exercise prudence or 

expedience.280 While building on assumptions and 

 
273 Id. 
274 Id. 
275 Id. 
276 Id. 
277 See supra Sections and IV. Yellowstone National Park, 
“Regulations.” 
278 See supra Sections II and III. THOREAU, WALDEN. 
279 Id. 
280 36 C.F.R. § 1.5(a) (2021). 
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presumptions one will be faced with a special sense 

of being alone.281   

X. CONCLUSION 

Assumed corpus and presumed corpus are 

important ways to contemplate being at one with 

nature.282 It is a system for drawing into nature to 

save nature.283 Trails are established according to 

laws.284 Law protects and guides humans through 

nature and to safety.285 Safe passage through nature 

is not guaranteed, but by combining a sense of others 

with a sense of self one may venture in and expect to 

return.  
 

 

 
281 See supra Sections II and III. 
282 Supra Sections II and III. 
283 Id. 
284 Id. 
285 Supra Section IV. 
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THE REASONABLE PERSON AS 
MACINTYREAN CHARACTER: 

STANDARDIZED MORAL 
COMPETENCE IN MODERNITY 

Michael Bruce Hill 

 

I. INTRODUCTION 

Prevailing communitarian interpretations of 

modernity focus on the individual will as an 

appetitive organ. The orthodox Kantian view, 

however, is more complex. In Immanuel Kant’s view 

it represents a convergence of certain 

anthropological, sociological, physical, and 

psychological facts.1 That convergence is also 

captured normatively by reasonableness cognates in 

the American legal system. Benjamin C. Zipursky 

 
1 Valid willing forms “in accordance with the a priori idea of a 
natural end.” STEPHEN ENGSTROM, THE FORM OF PRACTICAL 
KNOWLEDGE 140 (2009). Anthropologically, natural ends depend on 
“the empirically determined concept of human nature.” Id. 
Sociologically, natural ends are contextualized “from person to 
human being to citizen.” Id. Physically, they are contained by the 
“natural limit…of a natural system of human animal life.” Id. at 78 
n.10. Psychologically, they are rationally responsive to “the concrete 
in human practical cognition.” Id. at 140.   
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shows, through private law, that Americans are 

bound to moderation-in-action and mutuality-in-

personhood.2 With that in view, the common law 

tracks Kant's requirements for validity in willing, 

supplying citizens a shared impersonal standard of 

conduct grounded in moral competence. The ethico-

juridical embodiment of that standard—the 

reasonable person and their use of reasonable care—

represents a challenge to the communitarian critique 

of modernity.3 It highlights the self-defeating nature 

 
2 See generally Benjamin C. Zipursky, Reasonableness in and out of 
Negligence Law, 163 U. PA. L. REV. 2131 (2015) [hereinafter 
Zipursky, Reasonableness]. 
3 Kant differentiates “ethical” duties in which the law is its own 
incentive, as in acting from the laws of rational nature, from 
“juridical” duties in which the law and the incentive(s) for obeying it 
is distinct. See IMMANUEL KANT, THE METAPHYSICS OF MORALS 46 / 
§219 (1991) [hereinafter Kant, Doctrine of Right]. Since the common 
law uses regulative ideals of judgment like reasonable prudence and 
ordinary care, acting on those laws for the sake of rapport with or 
responsiveness to the ideal is both ethical and, assuming one would 
also like to avoid liability, juridical. These principles are internally 
and externally juridical, or, as this Article also construes them, 
ethico-juridical. Note that “inner” and “outer” throughout this Article 
are not meant literally. See generally, e.g., Hao Tang, Wittgenstein 
and the Dualism of the Inner and the Outer, 191 SYNTHESE 3,173-
3,194 (2014). The character of the Reasonable Person, as a regulative 
ideal of personality and a cognitive practice for juries and 
individuals, is, among other things, an ethico-juridical principle. The 
merely externally juridical will is the foundation of Economic Man, 
allegedly modernity’s lead character, who is not bound or 
encumbered by any standard he does not choose. “Freed from the 
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of communitarian attempts to restore moral 

standards by subverting the state. Insofar as the state 

secures the jurisdiction of private law, 

communitarian efforts to attack the state 

simultaneously undermine the standards 

communitarians wish to restore. This Article will 

illustrate this principle through the literary analytic 

of Alasdair MacIntyre by applying it to right-wing 

politics in America.  

On January 6, 2021, insurgents in the United 

States stormed the Capitol Building in an expression 

of lawlessness that instantiates through right-wing 

nationalism, populism, and evangelism (i.e., the far 

right).4 A poll from the following day shows a 

 
dictates of nature and the sanction of social roles, the human subject 
is installed as sovereign, cast as the author of the only moral 
meanings there are.” See Michael J. Sandel, The Procedural Republic 
and the Unencumbered Self, 12 POL. THEORY 81, 87 (1984). This 
Article, however, posits that modernity casts the Reasonable Person 
and their use of contextually appropriate care as its ideal lead and 
characteristic representative of willing’s internal logic. The 
Reasonable Person represents an a priori second-order social role and 
practice, and therefore a binding of self in rational nature, accessible 
through a proper second nature, rather than Sandel’s first nature 
dictates. 
4 “There seems to have been relatively little academic interest in this 
connection … [P]opulists use of religion…is a tool to engage a 
society that is felt to have lost its moral centre.” See Daniel 
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plurality of support from Republicans.5 The 

insurgency represents a protestant form of right-

communitarianism, characterized simultaneously by 

two of Alasdair MacIntyre’s archetypes: the 

Conservative Moralist6 and the Protester.7 Following 

the failure of the insurrection, some on the far right 

are undertaking to divorce the insurgents’ violence 

from the presuppositions of its reactionary politics.8 

This attempt at disassociation is not coherent. The 

reactionary philosophy behind the politics, and the 

character dynamic it creates, entails an allowance, if 

 
Steinmetz-Jenkins and Anton Jager, The Populist Right is Forming 
an Unholy Alliance with Religion, THE GUARDIAN (June 11, 2019), 
https://www.theguardian.com/commentisfree/2019/jun/11/populists-
right-unholy-alliance-religion. “Christian-right activists inside and 
outside of government promoted the election fraud lie and claimed 
God told them to ‘let the church roar.’” See Sarah Posner, How the 
Christian Right Helped Foment Insurrection, ROLLING STONE (Jan. 
30, 2021), https://www.rollingstone.com/culture/culture-
features/capitol-christian-right-trump-1121236/. 
5 Of Republicans, 45% supported the action, 43% opposed. See 
James Walker, 45 Percent of Republican Voters Support Storming of 
Capitol Building: Poll, NEWSWEEK (Jan. 7, 2021), 
https://www.newsweek.com/45-percent-republican-voters-support-
storming-capitol-1559662.  
6 ALISDAIR MACINTYRE, AFTER VIRTUE xv (3rd ed. 2007) [hereinafter 
MACINTYRE, VIRTUE]. 
7 Id. at 256. 
8 See generally Rod Dreher, Democracy Betrayed: Lasch’s Revolt of 
the Elites at 25, LAW AND LIBERTY (Feb. 1, 2021), 
https://lawliberty.org/forum/democracy-betrayed-laschs-revolt-of-
the-elites-at-25/. 

https://www.theguardian.com/commentisfree/2019/jun/11/populists-right-unholy-alliance-religion
https://www.theguardian.com/commentisfree/2019/jun/11/populists-right-unholy-alliance-religion
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not a commitment, to wholesale the legal system 

whenever it does not advance the agenda of right-

communitarianism. 

This Article locates the rationale for the 

insurrectionist strategy in a specific 

misunderstanding of the Enlightenment’s chief 

philosophy and philosopher, and a misconstrual of 

the epoch’s interpersonal correlates, like the 

emergence of social atomism,9 for its intellectual 

causations, like the negative light under which 

modernists tend to view ungrounded dogmatic 

systems of thought. This Article will examine a 

particular meta-moment in commentary on the 

history of philosophy, a mistaken reading of Kant’s 

practical philosophy—originating in part in a 

popular-but-mistaken reading of Hegel’s 

response10—propagated in and through a highly 

influential 1981 book by the man widely considered 

the father of right-wing communitarianism, Alasdair 

 
9 See generally CHARLES TAYLOR, THE ETHICS OF AUTHENTICITY 
(1991).  
10 See generally Songsuk Susan Hahn, Logical Form and Ethical 
Content, 32 HEGEL BUL. 143-162 (2011). 
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MacIntyre.11 MacIntyre unfortunately conflates neo-

“Kantianism” with orthodox Kantianism.12 That 

mistake shapes a portion of contemporary political 

philosophy, but also plays a pivotal role in much anti-

liberal, anti-state political theory many on the far 

right embrace, cynically or categorically, enabling a 

regression to unadulterated will to power whenever 

losing control of or in government. Then, to show the 

political theory shaping events and players, the 

Article will look briefly at a far right protagonist of 

the insurgency, his documented background in right-

 
11 Though MacIntyre is proudly illiberal, he does dispute the label 
“communitarian.” For a full discussion of communitarianism versus 
individualism, see generally SHLOMO AVINERI & AVNER DE-SHALIT, 
COMMUNITARIANISM AND INDIVIDUALISM (1992). 
12 MacIntyre treats Kant as a neo-Kantian. Neo-Kantianism is the 
“view that we can hold to Kant’s moral theory […] while rejecting 
the strange and wonderful metaphysics of reason which would permit 
us to make sense of it. The mark of such a theory is that, in its lyrical 
emphasis on the ‘autonomy’ of each moral agent in respect of the 
‘moral law’ she is under, it compromises the real identity of the law 
to which each agent is thus autonomously related.” See Michael 
Thompson, What is it to Wrong Someone? A Puzzle about Justice, in 
REASON AND VALUE: THEMES FROM THE MORAL PHILOSOPHY OF 
JOSEPH RAZ, 333, 383-384 (R. Jay Wallace, Philip Pettit, Samuel 
Scheffler & Michael Smith eds., 2004). This Article attempts the 
following: reclaim the identity of the moral law for this particular 
socio-legal debate between communitarianism and individualism; 
connect it to modernity without relying on metaphysical assumptions; 
and, instead, use only legal philosophy and MacIntyre’s literary 
analysis.  

https://philpapers.org/rec/WALRAV
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communitarianism, and his role as a U.S. Senator in 

the attempted coup. This Article will address the 

relevant issues in moral and legal philosophy within 

cases like Tarasoff v. Regents of the University of 

California, paradigms of reasonable care predicated 

upon a mutualism that can transcend established 

professional ethics, thus connecting the standard of 

care to agent-neutrality.13 This standard overrides the 

narrowed vision of Economic Man—the ultimate-

criterion-less character whose transactional (empty) 

calculus MacIntyre believes reigns over 

modernity14—providing a superior foothold for the 

non-instrumentalist manner one finds in ordinary 

care and the mutuality-based Reasonable Person 

from whom it flows.15 What this Article 

demonstrates through that is socio-legal space from 

which Kantian liberalism, properly understood, is 

immune to communitarian critiques from both left 

 
13 Tarasoff v. Regents of the University of California, 17 Cal. 3d 425, 
551 P.2d 334, 131 Cal. Rptr. 14 (1976). 
14 MACINTYRE, VIRTUE supra at 18, 31, 33, 39, 45, 49, 202, 231 
(describing the modern self as an emotivist that is unbound by natural 
ends). 
15 Zipursky, Reasonableness, supra at 2169.  
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and right, but especially the autocratic mode of 

expression from the far right. In particular, a 

congruence is shown between MacIntyre’s “[s]ound 

practical reasoning and good motivation,”16 Kant’s 

principle of prudence and the law of the will,17 and 

the common law’s demand for ordinary care and a 

mutualist orientation.18 From this conceptual 

alignment one acutely senses moral horror at the goal 

behind the January 6, 2021 insurrection and ongoing 

terror in the punishment of those who speak against 

the election fraud lie that sparked it.19 

II. SHARED IMPERSONAL STANDARDS 

In the 2007 edition of After Virtue, MacIntyre 

claims the modern state is illegitimate and of natural 

rights that “belief in them is one with belief in 

 
16 See ALASDAIR MACINTYRE, DEPENDENT RATIONAL ANIMALS 73 
(2014) [hereinafter MACINTYRE, ANIMALS]. 
17 ENGSTROM supra at 141-145. 
18 See generally Zipursky, Reasonableness, supra. 
19 See generally David Smith, Liz Cheney’s Ousting Proves the ‘Big 
Lie’ is the Republican Party’s Religion, THE GUARDIAN (May 12, 
2021), https://www.theguardian.com/us-news/2021/may/12/liz-
cheney-ousting-republican-party-trump-big-lie. 
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witches and in unicorns.”20 He bases his own role in 

the history of philosophy on the alleged failure of 

Kant’s attempt to ground morality in reason.21 The 

result, he argues, is that people no longer have access 

to a shared impersonal standard of conduct.22 This 

Article contends otherwise. Not only does Kant 

succeed in grounding morality in reason, but also that 

the common law represents to the people and holds 

the people to a standard of reasonableness in their 

conduct, one that Kant categorizes under “private 

Right,”23 and one that implies agent-neutrality or 

profession-transcendent mutualism, as shown in 

Tarasoff.24  

MacIntyre’s ordinary (ancient) Athenians, unlike 

ordinary (contemporary) Americans, aim through 

citizenship at an explicit way of living characterized 

 
20 MACINTYRE, VIRTUE supra at 69. Cf. MACINTYRE, ANIMALS supra 
at 132 (conceding not on moral grounds, but, pragmatically, that 
public security is “a good without which none of us in our various 
local communities could achieve our common goods”).  
21 Id. at 43 (arguing that Kant’s (alleged) failure enables Kierkegaard 
and Nietzsche to do away with the telos).  
22 Id. at ix.  
23 See generally KANT, DOCTRINE OF RIGHT supra. 
24 Tarasoff, 17 Cal. 3d 425.  
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by doing what is fine and noble.25 Contemporary 

Americans, by way of the restitutive and corrective 

institutions, are implicitly committed, and, in 

accordance with the regulative judgments of juries, 

explicitly bound to a specific kind and way of 

willing.26 That criteria entails a sort of personhood, 

an habitual state of will,27 which requires 

qualitatively more in terms of one’s form of life than 

critics of modernity admit.28 In Athens, the validity 

of one’s character was determined by whether one 

met the internal standards of one’s culturally 

 
25 See generally ARISTOTLE, NICOMACHEAN ETHICS (2019).  
26 Zipursky supra. For Kant, freedom is only accessible through 
respect for an interpersonal system of rights and duties. To will, in 
part, is to be bound in this sense to fellow members of our species. 
The form of the will then is shaped by an a priori reciprocity, limiting 
its action to a state of the will that presupposes some degree of 
respect and concern for all members of the relevant communities. See 
generally CHRISTINE KORSGAARD, CREATING THE KINGDOM OF ENDS 
(1996). A priori reciprocity is characterized in deontic terms by the 
correlativity of obligations between persons in the relevant 
communities. Under the common law, those relations are represented 
through the concept of liability and through the presuppositions of 
personality. See generally Ernest J. Weinrib, Correlativity, 
Personality, and the Emerging Consensus on Corrective Justice, 2 
THEORETICAL INQ. L. 107 (2001) [hereinafter Weinrib, Correlativity].  
27 Thompson supra at 350. 
28 The maintenance of a mentality of mutualism and the practices 
which flow from it are qualitatively more demanding than the 
constant variable of criterionless self-interest that MacIntyre finds in 
emotivism and Sandel points to in the unencumbered self. 
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predetermined personas, whether one embodied the 

qualities necessitated by each of the social roles.29 In 

America, the validity of one’s character is 

determined by whether one’s personhood takes on a 

certain principle-based form, whether mutuality and 

moderation sufficiently shape the animating reason 

that organizes one’s person,30 one’s habitual state of 

will, as manifested by and through its freely chosen 

social roles and through their integration. In other 

words, Kantian freedom prizes independence 

through interdependence, self-sufficiency through 

community.31 Right-communitarians are not known 

to have grappled with the socio-legal reality of this 

 
29 MACINTYRE, VIRTUE supra at Chapter 11.   
30 Zipursky, Reasonableness, supra (arguing that “reasonableness” is 
measured, at least in negligence law, in terms of mutuality which is 
normative for a “a kind of person” and that person’s use of 
moderation which is normative for “ordinary care”).   
31 On Engstrom’s account, interdependence is implied by 
independence in the case of humans. “As part of the generic 
conception of happiness, the original conception of self-sufficiency is 
itself generic and so distinct from any specific conception an 
individual person may develop. Self-sufficiency can take a collective 
form to the extent that persons join their wills, entering into 
communities and other cooperative engagements, and it will have an 
essentially collective dimension where, as in the human case, persons 
are naturally sociable and born into families.” ENGSTROM supra at 
89-90.  
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dynamic, let alone its ground in moral philosophy.32 

Instead, a right-communitarian vision is trained on 

the individual’s capacity to choose for oneself what 

sort of roles to fill.33 Right-communitarians see in 

this choice-making:  

(a) the false god of modernity: the sovereign will 

of desire,  

(b) a social and governing order configured 

around it: consumerism and technocracy, and  

 
32 This is evident in attacks on secularism and self-interest as 
representative standards of modernity rather than mutuality and 
ordinary care. MacIntyre, himself, warns in a later work that 
“necessary and important public goods [like protection from external 
aggression and from internal criminality] must not be confused with 
the type of common good for which communal recognition is 
required by the virtues of acknowledged dependence.” MACINTYRE, 
ANIMALS, 132-133. Yet, as explicated in this Article, a coherent 
system of right—a public good—is a macro-level structure that 
instantiates and reinforces mutualism-based practical rationality—an 
individual and common good—the practice of which flows from 
coordinate competence in both independence and acknowledged 
dependence. 
33 Right-communitarian obsessions with gender-identity, for instance, 
are best understood as based on emotional investment in 
preconfigured social roles and identification with the irreducibly 
particular standards in each. A general standard of reasonableness, 
inherent in the character of the reasonable person, self-instantiating 
(formally, at least) in all roles, is seen as a threat to a sacred social 
order and the dignity preserved by irreducible norms. This Article 
leaves it here unaddressed whether reasonableness (in personality and 
care) can ground norms across roles.   
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(c) a new form of warfare: commodification of 

the sacred.  

Right-communitarians tend to believe that (a) 

justifies religious fundamentalism, (b) justifies 

overriding the legal system, and (c) justifies culture 

wars by all means of dissimulation. However, (b) and 

(c) do not get off the ground because (a) is incorrect. 

Choice-making, if it is to be free in the Kantian sense, 

must be guided ultimately by obligatory ends,34 if not 

in content, then in the form of a natural system of 

sustainability.35 The valid will, which Kant regards 

as a purpose of reason, act(ualize)s in characteristic 

ways, none of which derive from a lower conception 

 
34 See generally Henry Allison, Kant’s Doctrine of Obligatory Ends, 
1 ANNOTATED REVIEW OF LAW AND ETHICS 7-23 (1993). 
35 “Where the enjoyments of these agreeable objects are based in 
instinct we can discover through experience that they have a natural 
limit whereby they stand to one another in relations of mutual 
furtherance as elements of a natural system of human animal life (cf. 
KU 430). But not all enjoyments have this natural systematic 
connection, as is revealed by addictions, the appetite for luxuries, and 
especially by the passions (Leidenschaften), whose objects are always 
intrinsically bad and so cannot be included as elements in any system 
at all. Obviously an appreciation of this natural system and the 
capacity to distinguish between what does and what does not belong 
to it are among the chief requisites of the prudent exercise of the 
power of practical judgment (cf. G 395–396).” ENGSTROM supra at 
78 n.10.  
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of desire.36 Contrary to a central communitarian 

criticism, the will cannot be determined by desire in 

the sense of whim or appetite. The will is, as it were, 

a technē of the telos.37  

 
36 Sensible desire is not absent from the will. It functions as its 
material cause. However, in the valid will, sensible desire registers as 
a proposal, not a determination. In order for a sensible desire to 
effectuate action rather than compulsion, it must be judged, on 
balance, that its object(ive)(s) is sustainable within a natural system 
of practical goods. In that way the more sustainable desires are acted 
upon and reinforce one another, making the valid will itself more 
sustainable. Kant refers to this configuration as “reason’s fortitude” 
and its ground the “higher power of desire.” IMMANUEL KANT, 
CRITIQUE OF PRACTICAL REASON 37 / §25 (2002). See also KANT, 
DOCTRINE OF RIGHT supra at 41 / §231 (referring to its form as 
“sense-free inclination” or sense-free habitual desire). See also 
ENGSTROM supra at 94 (augmenting rational animality with “animate 
rationality”). MacIntyre also writes along these lines. “To have 
learned how to stand back in some measure from our present desires, 
so as to be able to evaluate them, is a necessary condition for 
engaging in sound reasoning about our reasons for action.” 
MACINTYRE, ANIMALS 72. 
37 In the Groundwork Kant says, “Teleology considers nature as a 
kingdom of ends, morals considers a possible kingdom of ends as a 
kingdom of nature.” IMMANUEL KANT, GROUNDWORK OF THE 
METAPHYSICS OF MORALS, 4:437 n.* (2009) [hereinafter KANT, 
GROUNDWORK]. A label sometimes attached to this sort of second-
nature framework is “naturalized platonism.” JOHN MCDOWELL, 
MIND AND WORLD 91 (1994). For a caution against taking second 
nature as the location of conceptual space, rather than as providing 
access to conceptual space, see generally Henry E. Allison, 
Professor, Univ. of Cal., San Diego, Presidential Address at the 
Pacific Division Meeting of The American Philosophical 
Association: We Can Only Act Under the Idea of Freedom (Mar. 28, 
1997). 
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III. THE FORM OF THE WILL38 

The will must be understood at the 

intersection of the following: 

(1) Anthropological facts, 

(2) Sociological facts,  

(3) Physical facts, and 

(4) Psychological facts.39 

Respectively, the will is grounded in (1) 

humanity and (4) reciprocity,40 but its exercise 

presupposes (2) contextuality and (3) practicality.41 

For these reasons the will cannot even be represented 

 
38 “In identifying the will with practical reason, Kant reverses the 
order of concepts in the traditional Scholastic conception of the will 
as rational desire, reconceiving the will as desiderative reason.” See 
ENGSTROM, supra 25. 
39 ‘Psychological’ in this sense is “de-psychologized” in that it deals 
directly with the necessities of the practical world. See STANLEY 
CAVELL, MUST WE MEAN WHAT WE SAY? 91 (2002) (arguing that 
Wittgenstein is taking the psychologizing out of psychology in 
Philosophical Investigations, like Frege takes it out of logic and Kant 
takes it out of knowledge). See also generally Weinrib, Correlativity.  
40 The sense of ‘reciprocity’ here is not strategic, but a matter of 
inter-personality. See generally KORSGAARD supra. 
41 In reading Kant, within “a system of duties of Right,” he likely 
would classify (1) and (4) as primarily relating to “internal duties” or 
“rightful honor,” (2) and (3) as primarily relating to “external duties” 
or not-wronging-anyone, and (5 (below)) as “the derivation of the 
latter from the principle of the former by subsumption.” KANT, 
GROUNDWORK at 62 / 236, 237. For a similar account see generally 
Ernest J. Weinrib, Poverty and Property in Kant’s System of Rights, 
78 NOTRE DAME L. REV. 795 (2003) [hereinafter Weinrib, Poverty]. 
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by an individual in isolation from: (1) the species-

specific activities through which people flourish,42 or 

(4) the rightful intersubjective dynamic through 

which people grasp certain obligations that, in part, 

shape it.43 The will cannot be instantiated by an 

individual in isolation from: (2) the social practices 

through which people engage in those activities, or 

(3) the causal laws through which people make 

empirical judgments of desirability (worthiness) 

based on how the object(ive) serves the sustainability 

of a flourishing state and its prerequisites.  

Right-communitarian scholars like MacIntyre 

miss this dynamic, as do left-communitarian scholars 

like Michael Sandel. For instance, Sandel imagines 

the Kantian self as radically detached from 

community,44 but this simply is not the case. If one 

cannot even operate one’s will validly without 

integrating rightful intersubjectivity per se into one’s 

 
42 For a full account of Kantian flourishing, see Lara Denis, A 
Kantian Conception of Human Flourishing, in PERFECTING VIRTUE: 
NEW ESSAYS ON KANTIAN ETHICS AND VIRTUE ETHICS 164-193 
(Lawrence Jost, Julian Wuerth, eds., 2011). 
43  See generally Weinrib, Correlativity. 
44 See generally MICHAEL SANDEL, DEMOCRACY’S DISCONTENTS 
(1996). 
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self and orientation to the practical world, then one is 

obviously bound in some sense to a community of 

some sort.45 Likewise, MacIntyre writes that Kant 

thinks reason “discerns no essential natures and no 

teleological features in the objective universe 

available for study by physics.”46 However, willing 

has a teleological form in the objective universe. 

That form is the purpose of natural justice. Respect 

for right implies a rightful condition in the objective 

universe. No representation of action can rightfully 

function until its (spatiotemporal) practicality is 

incorporated in the determination of its 

choiceworthiness.47 What matters is not only 

 
45 “The formal I is ‘apperception as a capacity’ (A 117n) and as such 
is prior to every actual I, being the identical form of discursive 
knowledge, the common ground that unites all thinking subjects in an 
original community of knowers and makes possible their a priori 
recognition that thought and knowledge are universally 
communicable.” Stephen Engstrom, Unity of Apperception, 26 
STUDY KANTIANI 53 (2013) [hereinafter Engstrom, Unity]. 
Minimally, then, one operates within the rights and obligations of the 
local members of the original community. Those obligations include, 
if it is not already in place, bringing about the civil condition, and, 
therefore, binding to the community of citizenship. See generally 
Weinrib, Poverty. 
46 MACINTYRE, VIRTUE supra at 54. 
47 “In [practical] judgment, therefore, the action is implicitly regarded 
as rationally supported, as falling under the heading ‘what ought to 
be.’” ENGSTROM at 50. To complete such action creates a unity 
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whether the representation of action, if effectuated, 

will produce the intended object(ive)—a matter for 

judgment through the sensible forms of space and 

time—but also, since one’s body is the immediate 

object,48 whether one's body itself is capable of 

performing the represented action in a sufficiently 

sustainable manner.49 It matters, further, whether the 

end is jointly practical alongside other ends or 

whether it will detract from the system of mutually 

supporting worthwhile ends.50 This finding will 

 
between an object as one of practical judgment—what ought to be—
and as one of theoretical judgment—what is—which belongs to the 
objective universe. 
48 “Kant broke new ground here…The subjective correlate of matter 
(or [law] since the two are the same) is the 
understanding…Consequently, all intuition is [also] 
intellectual…[Human] bodies are the immediate objects of the 
subject: they mediate the intuition of all other objects. The changes 
that every animal body experiences are cognized immediately, that is, 
they are sensed; and insofar as this [sensible receptivity] is referred 
back to its [operative determinant(s)], the intuition arises of this [law] 
as an object. This referring…is not voluntary…It is…the pure 
understanding.” See ARTHUR SCHOPENHAUER, THE WORLD AS WILL 
AND REPRESENTATION 32-33 (2010).  
49 The body’s activity is constrained by its natural limit. ENGSTROM 
supra 78 n.10.  
50 Sufficient sustainability in the practical object(ive)s that constitute 
one’s system of ends is often a matter of physics (as in the probability 
that an object of practical judgment becomes and remains an object 
of theoretical judgment). “I should be able to envisage both nearer 
and more distant futures and to attach probabilities, even if only in a 
rough and ready way, to the future results of acting in one way rather 
than another.” MACINTYRE, ANIMALS supra 75. 
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depend on the spatiotemporal properties of the 

object(ive), which will rely on judgments made of 

the object(ive) through the sensibilities of space and 

time.51 Contra MacIntyre’s critique, Kant’s reason 

 
51 Kant shifts the burden back on empiricist accounts like 
MacIntyre’s which he would accuse of circularity. HENRY ALLISON, 
KANT’S TRANSCENDENTAL IDEALISM 101 (2004).  

This circularity becomes evident when the empiricist account is 
framed consistently in spacial terms. For it is then apparent that 
the representation of space cannot be derived either from a prior 
awareness of things as outside me (my body) or from the 
perception of things as external to one another, because the 
thought of either relation presupposes the representation of 
space. In the case of time, the parallel claim is that the 
awareness of the relations of simultaneity and succession 
presuppose the representation of time (A30/B46). Accordingly, 
the attempt to account for the origin of our representations of 
space and time in these ways may be dismissed as inherently 
question begging. In endeavoring to describe the experience 
through which the mind acquires these representations, the 
empiricist tacitly assumes that the mind already has them. Id.  

Cf. Tim Maudlin, Remarks on the Passing of Time, 102 PROC. 
ARISTOTELIAN SOC. 259-274 (2002) (defending the common sense 
notion of the passage of time through an asymmetry between space 
and time, but granting, as Allison would suggest he must, that the 
very conception of time’s rate is an a priori necessity of permanence). 
Cf. IMMANUEL KANT, CRITIQUE OF PURE REASON 149-150 (1922) 
(arguing that no change touches time, but that time can only be 
conceived in relation to permanence, that the concept of permanence 
“expresses time as the constant correlative of all existence of 
phenomena, of all change and concomitancy”). In addition to “time” 
in (3) the temporality sense, “time” in (2) the social practice sense is 
part of the determination of the valid exercise of the will. “How we 
structure our understanding of the future depends in part of course on 
the established uses of clocks, calendars, and modes of scheduling of 
the culture.” MACINTYRE, ANIMALS supra at 74. 
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deals with configurations of the objective universe 

accessible to physics.52 

IV. PRIVATE RIGHT AND THE COMMON 
LAW 

If any of the two factors that ground the will ((1) 

and (4)) or the two that determine its exercise ((2) 

and (3)) were absent, then we would not be able to 

access and act from our rational nature.53 The tip of 

the communitarian’s spear is the proposition that in 

modern times we are unnaturally detached from one 

another and from ourselves.54 However, if we can 

locate institutions with the reach, the pull, and the 

intelligibility to bind us to one another in our rational 

nature, then living well in America is not an accident, 

but a formal standard socio-legally prescribed, the 

 
52 MacIntyre relies on the two-world reading of Kant. For an account 
of the two-aspect reading as the correct reading, see ALLISON supra at 
3-7, 16. 
53 Kant identifies the ground of the will—humanity (in one’s person 
and others’)—with rational nature. ENGSTROM supra at 93 n.23, 153. 
While respect for humanity in one’s person and others’ is sufficient 
for standing in rational nature, one cannot act from it without the 
ordinary care found in and through practices that honor the “natural 
limit…of a natural system of human animal life.” Id. at 78 n.10. 
54 See generally Sandel supra. 
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content of which is left to the individual. Thankfully, 

Benjamin C. Zipursky uncovers in his analysis of 

‘reasonableness’ cognates in the American legal 

system that our domain of private right implicates a 

principle that functions in just that way. It issues a 

demand for “a certain kind of person”55 and the use 

of “moderate care.”56  

Understood through our framework here, private 

right necessitates a certain ground of the will and a 

certain manner of its exercise. One’s will must be 

grounded in mutuality and its exercise must be 

undertaken in moderation.57 The grounding 

combines (1) and (4): anthropology regarding what 

people in fact do and psychology regarding the 

personality through which people in fact do it.58 The 

manner of exercise combines (2) and (3): sociology 

regarding the social practices in which we in fact 

participate and physics regarding the spatiotemporal-

format judgments people in fact make.59 Grounding 

 
55 Zipursky, Reasonableness, supra at 2156, 2161, 2164, 2168. 
56 Id. at 2169. 
57 See ENGSTROM supra at 141-145. 
58 Id. 
59 Id. 
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factors (1) and (4) necessitate that the will can only 

be accessed through a state that respects rightful 

intersubjectivity.60 Stephen Engstrom labels this 

ground of the will its “subjective universal 

validity.”61 Weinrib refers to its correlate in private 

law primarily as “bipolarity”62 and Zipursky calls it 

“mutuality.”63 This Article splits the difference with 

rightful intersubjectivity.64 Terminologically, then, a 

 
60 See generally ENSGTROM supra. See also generally Weinrib, 
Correlativity, supra. 
61 See generally ENGSTROM supra. 
62 See generally Weinrib, Correlativity, supra. 
63 See generally Zipursky supra.  
64 Habermas puts this dynamic in poignant terminology as the inter-
personal relation between ego and alter where persons are engaged in 
non-strategic reciprocity. See generally JURGEN HABERMAS, THE 
THEORY OF COMMUNICATIVE ACTION (1985). Liability can be 
understood as the whole-making process that results when 
defendant’s person is not oriented to the practical world in a way that 
overrides infantile desires which presuppose ego/other 
interpersonality and the behavior springing from the non-overriding 
orientation causes harm to plaintiff. “Here one danger is that those 
who have failed to become sufficiently detached from their own 
immediate desires, for whom desire for their and the good has not 
become to a sufficient degree overriding, are unlikely to recognize 
this fact about themselves.” See MACINTYRE, ANIMALS supra at 72.  
Note that ego/alter interpersonality is not a matter of psychological 
enmeshment or unhealthy boundaries but a re-cognition of the equal 
reality of all people and their membership in the original community 
of knowers. See generally Engstrom, Unity. The cause of the inability 
to differentiate enmeshment from recognition of the common 
epistemic ground “often enough is some unacknowledged form of 
infantile desire, a type of desire that has been protected from 
evaluative criticism.” See MACINTYRE, ANIMALS supra at 72-73. 
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“will” aimed at ends that only respect one’s own 

interests and not human dignity65 is not a will at all, 

but instead a compulsion, a pathology.66 The critique 

of modernity that its occupants worship the 

individual will is conceptually confused. It usually 

has roots in Nietzsche’s “will” to power,67 but 

 
65 Nagel marks this difference as that between acting on what one 
wants and what anyone would want from that perspective were the 
person thinking rationally. See generally THOMAS NAGEL, THE 
POSSIBILITY OF ALTRUISM (1979). Dworkin accounts for it by 
unpacking self-respect as respect for the value of life which is a first-
personal capacity viewable in third-personal space, simultaneously 
belonging to oneself and to everyone. Dignity is respect for life in its 
objectivity and authenticity. See generally DWORKIN supra. Kant 
grounds the strictly juridical obligation to be an honorable man in 
“the [ethico-juridical] Right of humanity in our own person.” See 
KANT, DOCTRINE OF RIGHT supra at 62 / 236. Something Zipursky 
and Weinrib pick up on is that because honorableness derives from 
the seed of humanity within the person, the common law 
distinguishes honorableness according to external standards and 
honorableness according to the intersubjective standard of humanity 
within the person. For a different account of honor see, e.g., Zena 
Hitz, Aristotle on Law and Moral Education, in 42 OXFORD STUDIES 
IN ANCIENT PHILOSOPHY, 263-306 (Brad Inwood, ed., 2012). 
66 Much commentary on Kant draws a sharp distinction between 
inclination and duty, as if Kant thought inclination were bad. He 
actually thought it was problematic, which is different. In his 
conception of the highest good, disciplined reason inclines us to 
virtue and the rightful condition of our world rewards its actualization 
with an equal measure of happiness. This conception is certainly 
utopian, but the highest good of the individual is normative, not 
utopian. There the focal point is inclination determined by reason, the 
actualization of which will, by definition, be virtue and, qua 
inclination-satisfaction, result in happiness. For an explanation of the 
more nuanced line between inclination and duty see H. J. Patton, 
Introduction to KANT, GROUNDWORK. 
67 See generally FRIEDRICH NIETZSCHE, THE WILL TO POWER (1968).  
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insofar as that “will” is the same in content as 

Schopenhauer’s,68 it is not a valid will at all.69 It is 

pathological. So while (1) and (4)—rightful 

intersubjective human activity70—ground the will, 

provide its final (human) and formal (interpersonal) 

settings, (2) and (3) effectuate the will, instantiate its 

material (social) and efficient (spatiotemporal) play 

or object(ive)(s). The validity of the content of (2) 

and (3) depends on the extent to which they 

sufficiently perpetuate (1) and (4).71 That is, the 

 
68 “The sincere man feels that his activity…can only be explained by 
the laws of a different and a higher life…[H]e will have a burning 
desire to become a ‘Schopenhauer man.’” Friedrich Nietzsche, 
Schopenhauer as Educator, Chapter 4 (1873).  
69 Schopenhauer’s world-will, which he sought to deny but Nietzsche 
elevates to a normative level, has no ground in Right as it does in 
Kant. In fact, it has no ground at all. “Everywhere, a ground can only 
be given for appearances as such, for particular things, never for the 
will itself or for the Idea in which it is adequately objectified.” Id at 
187 (arguing that the will simply is in the same way electricity is). 
What Schopenhauer rejects and Nietzsche affirms, Kant coordinates 
with a ground in mutuality and a direction in prudence. See 
ENGSTROM supra 141-145. What burns in Schopenhauer and freezes 
in Nietzsche, flows in Kant. 
70 “Such cooperative activities presuppose some degree of shared 
understanding of present and future possibilities.” See MACINTYRE, 
ANIMALS 74. For the difference between action and activity see ERIC 
MARCUS, RATIONAL CAUSATION Chapter 2 (2012).  
71 In terms of property regimes, (1) and (4) represent the universal 
internal right of self-possession and its rightful sustainment through 
space and time which extends to objects one is using; and (2) and (3) 
concern the mediate extension of right to objects not under one’s 
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goodness of the play or object(ive)(s) is determined 

by how well it fixes the rightful intersubjectivity of 

human activity.  

In line with Zipursky, we can see how 
moderation in the choice of one’s conduct 
and the manner(s) of its instance(s) would 
be necessitated by the requirement to 
sustain a state of rightful 
intersubjectivity. If mutuality is to 
endure, if one is to will (validly), then 
one’s play or object(ive) must be securely 
fastened within a system of what 
Engstrom calls “jointly practicable 
goods.”72 Twenty-hour work-days for the 
sake of the common good might be 
endurable, but would hardly be 
sustainable. Conversely, sole ownership 
and physical control of a community’s 
water supply might be sustainable, but if 
the water is not allowed to flow freely, the 
state of rightful intersubjectivity will not 

 
immediate control. The former conceptually implies the latter, but 
must be limited to prevent wealth concentration that forecloses fair 
terms of extension from the former to the latter. This obligatory 
limitation is the conceptual cause of (5) public right. See generally 
Weinrib, Poverty. For a different view of Kant’s theory of property 
see generally ARTHUR RIPSTEIN, FORCE AND FREEDOM: KANT’S 
LEGAL AND POLITICAL PHILOSOPHY (2009), but see generally Stephen 
Darwall, Forcing Freedom, 19 LEG. 89 (2013). 
72 See ENGSTROM supra at 68. 
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endure.73 Kant advises in his Lectures on 
Pedagogy that “Sustine et abstine [(to) 
sustain and endure] is the preparation for 
wise moderation.”74 One might put it as 
the fundamental intention,75 that to will 
validly and to live well, endure and 

 
73This principle is even apparent in the doctrine of right-libertarian, 
Robert Nozick—the Lockean Proviso—that property is 
constructively dispossessed when ownership cuts into the common 
good. See, ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA 175 
(1974).  Left-libertarian, Roderick Long argues that Kant attempts a 
synthesis of Rousseauvian and Hobbesian political philosophy, but 
his Hobbesian conception of the state undermines the equal freedom 
of rightful intersubjectivity in that Kant allows the chief legal official 
to have more freedom than legal subjects. There are some legal 
systems in which that would surely be the case. Even in American 
Constitutional Law, under the “Unitary Executive” theory, the 
Commander-in-Chief embodies the totality of the executive. That 
theory is widely regarded as a myth, but it does bring a crucial 
distinction to the fore. While Kant does view the chief legal official 
as beyond private right, he does not view that official as necessarily 
beyond legal practice, just common law. In fact, in certain legal 
systems the chief officials are beyond private right precisely in the 
sense that they are held to a much higher standard of conduct and 
examined under much stricter scrutiny. In the American 
Constitutional system, the President can be impeached and removed 
(to the coordinate relation with legal subjects) by the (legislative) 
representative of the general united will for conduct that would not be 
actionable under private right. Note also that should the chiefs wish 
to exercise their will, rather than be driven thoughtlessly by 
compulsion, they must act as if they were in an ordinary state of 
rightful intersubjectivity with their subjects. See generally Roderick 
T. Long, Kant’s Hobbesian Side, CATO UNBOUND (Nov. 3, 2016), 
https://www.cato-unbound.org/2016/11/03/roderick-t-long/kants-
hobbesian-side. See generally Cass R. Sunstein, The Myth of the 
Unitary Executive, 7 ADMIN. L. J. AM. U. 299 (1993). 
74 IMMANUEL KANT, ANTHROPOLOGY, HISTORY, AND EDUCATION, 
Chapter 17 / 9:486 (2013) [hereinafter KANT, ANTHROPOLOGY]. 
75 For an account of maxims as fundamental intentions, see generally 
Onora O’Neill, I. Kant After Virtue 26 INQUIRY 387-405 (Aug. 29, 
2008). 
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sustain rightful  intersubjectivity through 
wise moderation.76 With Zipursky’s 
research into reasonableness cognates as 
background, this maxim is perpetually 
represented by private right, by the 
common law, and, through the modern 
state, which secures the equal 
enforcement of our liability regime, by 
public right.77 All four presuppositions of 
the will are matters of private right. Thus, 
(1) and (4) refer to the private right of 
inner nature and (2) and (3) to the private 
right of outer nature. Those sets of facts 
should now be visible as normative78 for 
generic access to and instantiation of 
public right and private law: (5) A public 
legal system through which a population 
becomes a generic State of 
intersubjectivity (to coordinate the 

 
76 Some kinds of moderation are on the negative side of reasonable 
prudence or ordinary care. “Positively, prudence enjoins one to make 
the will’s conformity to theoretical cognizability complete and 
necessary, so far as is possible, through making it one’s end to ensure 
that the totality of the contents of one’s wishes as well as choices 
remain within the bounds of theoretical knowability.” ENGSTROM at 
144. Securing ongoing cognizability is accomplishable by moderating 
desire but also by the prudential development of natural capacities. In 
his lectures on education, Kant discusses “wise moderation.” KANT, 
ANTHROPOLOGY supra at, 474 / 9:486. This Article’s use of 
“moderation” leaves variable whether the moderation is negative, 
positive, and/or wise in a way that incorporates the prudential 
development of natural capacities. Id.  
77 See supra note 71. 
78 For a detailed account of how legal norms can derive solely from 
facts and independently of value, see generally Ram Neta, On the 
Normative Significance of Brute Facts, 10 LEG. 199 (2004).  
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coherence between both dimensions of 
private right). 

One may leave aside pragmatic considerations 

about the benefits of a (third-personal) state of 

intersubjectivity (public right) within a (first- and 

second-personal) state of intersubjectivity79 (private 

right). That is, whether a (third-personal) state is, in 

strictly consequentialist terms, the best configuration 

to reinforce the other (first- and second-personal) 

state.80 The issue is rather, in deontic terms, whether 

a (third-personal) state is a legitimate configuration 

for the sake of the other (first- and second-personal) 

state.81 Kant argues that the two dimensions of 

 
79 See generally Stephen Darwall, Law and the Second-Person 
Standpoint, 40 LOY. L. A. L. REV. 891 (2007). 
80 For Darwall, in non-consequentialist terms, caring is a third-
personal matter. One-caring, most interestingly, is third-personal 
intersubjective in that it pertains to how one rationally cares for 
someone, including oneself. See generally Stephen Darwall, 
Empathy, Sympathy, Care, PHIL. STUD. (1997). By implication it also 
pertains to how someone would care for themselves, according to 
variable standards of rationality. This principle, along with the right 
to coerce out of self-defense implied by private right, helps justify the 
distance between actual consent to a State and the often hypothetical 
consent used to justify a State. See also generally Sibyl A. 
Schwarzenbach, On Civic Friendship, 107 ETHICS 97-128 (1996). 
81 The question is whether ensuring-that-inner-right-and-outer-right-
cohere is a rational basis for a third-personal state to contain the 
acquisition of outer right when unfettered access cuts into the 
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private right (first-personal conduct and second-

personal acquisition) imply “an authorization to use 

coercion.”82 Because the rightful condition confers 

equal freedom to everyone, people are bound to 

forestall the forestalling of equal freedom.83 People 

are bound to bind the intersubjectivity implied by 

inner private right with the moderation of outer 

private right, not to control people, but to preempt the 

illegitimate exercise of control.84 Therefore, the 

recognition, endurance, and sustainment of a (third-

personal) state of intersubjectivity to endure and 

sustain (first- and second-personal) states is a duty 

within private right, one that gives rise to private law. 

Attempts to sever that duty from private right are 

often barbaric, whether done by storming the seat of 

democracy or voting (as a congressman on a bill or a 

citizen for a representative) in bad faith.85  

 
common good. For a similar discussion see generally Weinrib, 
Poverty.  
82 KANT, DOCTRINE OF RIGHT supra at 57/231. 
83 Kant calls it “hindering a hindrance to freedom.” Id.  
84 Id. 
85 It may seem that this reasoning begs the question. What if the 
government itself is what chips away at the coherence between both 
dimensions of private right? It certainly depends on the situation, but 
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V. KANT AND ARISTOTLE 

Kelvin Knight writes that MacIntyre was wrong 

in After Virtue to claim that Kant failed,86 but only 

wrong on political grounds, not moral grounds. 

Knight corrects MacIntyre’s disjunctive imperative 

that people choose “Nietzsche or Aristotle.”87 Knight 

argues that the choice is Aristotle or Kant.88 

However, not because Nietzsche never lays a glove 

on the profound nature of Kant’s concept of the will, 

instead engaging it primarily through Schopenhauer, 

who he read “as Educator,”89 but because Kantian 

freedom is the anthem of most democratic nation-

states across the world.90 Yet, for the Kantian will 

 
as in the most relevant case when the very courts of private right rule 
that the government has properly upheld the coherence, violence 
against that government is violence against private right.  
86 “[Kant’s] individualist ideal of a kingdom of ends actualized 
historically through the progressive and intentional 
institutionalization of law seems, after all, to have survived 
Nietzschean critique.” See Kelvin Knight, “If my thesis is correct, 
Kant was right”: Revisiting Kant’s Role within MacIntyre’s Critique 
of the Enlightenment Project, 16 DISPUTATIO PHILOSOPHICA 185 
(2014).  
87 MACINTYRE, VIRTUE supra at Chapter 9. 
88 Knight supra at 185. 
89 “There could be no deeper furrow than that which [Schopenhauer] 
was ploughing in the ground of the modern world.” See generally 
Friedrich Nietzsche, Schopenhauer as Educator, Chapter 3 (1874).  
90 See generally Knight supra. 
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even to be operable, it presupposes binding by 

anthropological and psychological facts that enable 

people to thrive (inner private right).91 That sets a 

high bar before one can even consider whether a will 

is “free[ly instantiable],” because the relevant kind of 

freedom is bound by social practices and 

spatiotemporal judgments of sustainability (outer 

private right). While Knight concedes that After 

Virtue is unfair to Kant,92 he asserts that “Kant or 

Aristotle” is the true disjunctive imperative, though 

as a matter of virtue ethics versus “states, their 

personnel, and lawyers.”93 In effect, Knight partially 

corrects a mistake,94 but qualifies the partial 

 
91 See supra note 1. 
92 Id. 
93 Knight considers the spread of Kantian freedom, instantiated 
through “individualism’s institutional universalization and 
globalization” (id.) to be a manifestation of “will”-to-power at an 
institutional level. That is a conceptual confusion. Kantian 
individuals are bound by rightful intersubjectivity through duty, not 
strategy. The accumulation of power is incidental to the 
object(ive)(s). The principle is that Right-makes-might, not vice 
versa.  
94 For a thorough account of how MacIntyre misunderstands the 
Categorical Imperative (CI), see generally O’Neill supra. O’Neill’s 
piece is constructive. A deconstructive take might be equally 
effective. MacIntyre believes he can craft maxims that show the 
ineptitude of the moral law. For instance, he says, “I can without any 
inconsistency whatsoever flout it: ‘Let everyone except me be treated 
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correction with another mistake. In truth, Kant and 

Aristotle is a live option.95 

The two dimensions of private right which 

comprise the presuppositions of valid willing are 

likewise presupposed by public right. To say that 

Kantian freedom is merely about States, their 

personnel, and lawyers is to miss that Kant’s modern 

version of virtue ethics is grounded in both 

 
as a means’ may be immoral, but it is not inconsistent.” MACINTYRE, 
VIRTUE supra at 46. He argues that this maxim fits the law because it 
can be willed consistently. However, it can only be behaved upon 
consistently in the same sense that plants behave in certain ways 
under certain conditions. The maxim’s predicate regarding treatment 
cannot get off the ground since its subject denies rightful 
intersubjectivity. In the language of Engstrom’s explication of the CI, 
MacIntyre may reach objective universal validity (though even that is 
doubtful since a universe of egoists is likely unsustainable), but he 
certainly does not achieve subjective universal validity since 
“everyone except me” does away with subjective universality. Id. 
The mere fact that each subject would say the same words to 
themselves is unimportant. The reference of those words would 
always contradict, doing away with the pretense to principle. 
MacIntyre’s maxim that allows religious persecution violates private 
right. It is therefore a compulsive behavior, not a will. MacIntyre 
proposes an exception to promise-keeping. Id. However, that would 
also be a compulsive behavior since one cannot will “to 
miscommunicate one’s will” without contradiction. See ENGSTROM 
supra at 201. Lastly, MacIntyre suggests a certain dish for dinner 
once a week as a maxim. Id. Maxims, though, are principles of 
action, not particulars. They attune one to a practico-cognitive radar. 
They do not set the coordinates. 
95 For an account of the convergence between Aristotelian living 
(well) and Kantian (good) willing, see JOHN MCDOWELL, THE 
ENGAGED INTELLECT, Chapter 3 (1996). 
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dimensions of private right.96 Lawyers, in their 

purely juridical and ethico-juridical capacities,97 can 

be simultaneously instruments for that ground and 

well-stationed, as ends in themselves, to respect right 

and realize virtue.98 In the modern world, lawyers are 

to be professional endurers of intersubjectivity and 

sustainers of the wise moderation characteristic of 

the rightful condition through which virtue 

act(ualize)s.99 Knight complains that States, their 

personnel, and lawyers are the “real enactors” of 

Kantian freedom.100 However, it should be clear that 

(third-personal) states of intersubjectivity strengthen 

the bonds of private right so that ordinary (first- and 

 
96 “For Kant offers us primarily an ethic of virtue rather than of rules 
and he does not see human reason as merely calculative.” See O’Neill 
supra at 404 (arguing that Kant’s practical philosophy anticipates and 
overcomes the fragmentation brought about by the scientific 
revolution). 
97 See supra note 3. 
98 They may be well-stationed, if not always predisposed to it. “But 
this is not and never has been about whether it feels difficult or is 
difficult to be a lawyer. It is about whether it is coherent to [require 
lawyers qua lawyers show third-personal respect to bring about third 
party care].” See Benjamin C. Zipursky, Loyalty and Disclosure in 
Legal Ethics, 65 AM. J. JURIS. 83, 106 (2020).  
99 In the United States, this object is more attainable in the “five 
states—Hawaii, New Jersey, Vermont, Virginia, and Wisconsin—
[which] actually do impose duties of [mutualism fully on lawyers qua 
lawyers].” Id. at 91.  
100 Knight supra at 185.  
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second-personal) states of rightful intersubjectivity 

can thrive.101 To say the former are the real enactors 

is like saying that traffic lights are the real drivers. 

The common law does not necessitate full virtue; 

only the individual sets full virtue as a standard 

through conditioning the will to be fully responsive 

to the four kinds of normative fact. However, the 

common law can and does demand respect for right 

that, in its first aspect, is grounded in the human 

dignity in each person.102 As Zipursky explicates 

from statutes, rulings, and the Constitution, 

reasonableness is measured in the United States’ 

legal system not only by technical conformity to 

juridical principles of outer private right 

(moderation), but also by ethico-juridical principles 

implied by inner private right (mutuality).103 That is, 

 
101 Lawyers qua gatekeepers and watchdogs sustain the state, which 
protects the coherence of the system of right in which they stand not 
qua lawyers but qua people. For an account of the gatekeeper / 
watchdog role and its conceptual relation to the common law see 
generally Zipursky supra. For a Kantian account of the state in its 
role as private right coherence-sustainer see generally Weinrib, 
Poverty (2003).  
102 It follows, thus, “...the Right of humanity in our own person.” See 
KANT, DOCTRINE OF RIGHT supra at 62.  
103 Zipursky, Reasonableness, supra at 2156, 2161, 2164, 2168 
(unpacking the requirement for a kind of person). 
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the law is double-sided in that it appeals on the 

strictly juridical, spatiotemporal side to aversion, but, 

conceptually, the ethico-juridical ground it stands on 

in private right is an allurement.104  

The strictly (external) juridical aspect of private 

right requires a certain way of behaving—a way that 

mimics reasonable care. The ethico-juridical aspect, 

the ground of private right, requires a certain way of 

relating to the practical world—through a reasonable 

personality.105 The implications of Zipursky’s 

research into reasonableness and specifically 

“moderation-and-mutuality” as “the watchword”106 

in tort law is to show that reasonable care is deontic 

rather than consequentialist, and that juries, without 

being instructed in those terms, detect the difference. 

Otherwise, the standard would have nothing to do 

with a “kind of person” or “a sense of mutuality.”107  

 
104 Cf. KANT, DOCTRINE OF RIGHT supra at 46 (writing outside the 
common law, and so not regarding the aspect of allurement). 
105 See generally Zipursky, Reasonableness, supra. 
106 Id. at 2160-1, 2163-5, 2169. 
107 Id. 
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The foregoing suggests a conceptual cause108 for 

the use of reasonableness in the common law. 

Zipursky’s reasoning and findings are less a matter 

of historical development in the common law and 

more a matter of the conceptual necessity of 

combining the two dimensions of private right.109 As 

Weinrib says, “Our legal discourse is the discourse 

of rights, and Kant is the first—perhaps the 

greatest—modern expositor of the concept of right. 

In this sense, we are all Kant’s children.”110  

VI. MACINTYREAN CHARACTERS 

For Kant, inner private right and outer private 

right proceed to public right as the enforcer of private 

 
108 See generally Ernest J. Weinrib, Law as a Kantian Idea of Reason, 
87 COLUM. L. REV. 472 (1987). 
109 The “legislative mandates” he advocates are conceptual 
consequences of the built-in requirement to keep outer private right in 
synch with inner private right. See Zipursky, Loyalty, supra at 107 
(concluding that while it may be “tempting to downplay the 
possibility of correcting dysfunctionalities in our legal system by 
legislative or regulatory action[,]” reliance on common law concepts 
“must not be blind”).  
110 Id. at 472. 
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right’s jurisdiction.111 For Kant, only in public right 

does private right confer upon its principles the status 

of true law.112 Here we can see that in modernity 

public right plays a role precisely in enduring and 

sustaining the representation of reasonableness in 

personhood and reasonableness in care.113 The State 

 
111 A libertarian complaint about Kant’s concept of law is that he 
does not recognize it in private form. He recognizes private right but 
not private law apart from public right. However, the second aspect 
of private right concerns the acquisition of external objects, as 
opposed, as it were, to the internal object of volition, instantiated as 
the body (the concern of the first aspect of private right). For one’s 
right to specific performance in contract right to be coherent, and for 
all external objects of volition both to be objects of efficient cause 
and to be respected as ends in themselves, or as agents that represent 
what Michael Thompson calls “monadic…laws,” one must 
presuppose the place of a third-personal State within first- and 
second-personal states of rightful intersubjectivity. See THOMPSON 
supra at 342. This dynamic amounts to what Kant calls “distributive 
justice.” See KANT, DOCTRINE OF RIGHT supra at Chapter 3. For Kant, 
the way to bond the second aspect of private right to the first is to 
conceive it and public right through the first aspect (inner private 
right). Kant says we are to derive external duties of private and public 
right from internal duties of right. For this reason, this Article 
represents the State as a third-personal form of rightful 
intersubjectivity. Kant’s position is that private right entails public 
right within it, which entails private law within it. Whether they are 
instantiated practically, they are all bound by conceptual causation: 
inner private right needs outer private right which needs to be 
balanced by public right, which takes the system of private rights out 
of the state of nature and into law. KANT, DOCTRINE OF RIGHT supra 
at 120-121. See also generally Weinrib, Poverty.  
112 Id. 
113 This does not detract from the role of intermediate institutions in 
developing moral competence and virtue. It holds those institutions 
together through the concept of reasonableness as moderation-and-
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solidifies the standards; it makes the character of the 

reasonable person real and lasting.114 The notion of a 

character is central to this line of thinking:  

[Characters] are, so to speak, the moral 
representatives of their culture and they 
are so because of the way in which moral 
and metaphysical ideas and theories 
assume through them an embodied 
existence in the social world. Characters 
are the masks worn by moral 
philosophies. Such theories, such 
philosophies, do of course enter into 
social life in numerous ways: most 
obviously perhaps as explicit ideas in 
books or sermons or conversations, or as 
symbolic themes in paintings or plays or 
dreams. But the distinctive way in which 

 
mutuality. For an account of private right that gives less weight to its 
normativity for public right, see generally Adam J. MacLeod, The 
Possibility of Private Rights and Duties, 6 FAULKNER L. REV. 65 
(2014).  
114 The routine use of the reasonable person standard as a regulative 
ideal over time is solidified to the point of a virtual necessity by 
public right (not a necessity in that one lacks choice, but a modal 
necessity, as if an omnilateral agreement, in how one judges conduct 
and personhood). Private right cannot guarantee its continuity over 
time with nearly the same strength as public right. In his work on 
practical knowledge, Engstrom writes, “This aspect of judgments’ 
self-sustaining nature is everywhere apparent and informs the 
practices and procedures that mark cognitive activity wherever it 
becomes scientific or methodical in character; it can be seen, for 
instance ... in politics and the law it is reflected in the publicity of 
deliberations in the framing of statutes and in the convention of 
precedent in their interpretation.” See ENGSTROM supra at 112-113.  
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they inform the lives of characters can be 
illuminated by considering how 
characters merge what usually is thought 
to belong to the individual man or woman 
and what is usually thought to belong to 
social roles. Both individuals and roles 
can, and do, like characters, embody 
moral beliefs, doctrines and theories, but 
each does so in its own way.115 

For MacIntyre, the standard characters of 

advanced modernity are manipulators: they are the 

Manager, the Therapist, the Aesthete, the 

Protester,116 and the Conservative Moralist.117 None 

operate, according to MacIntyre, in their professional 

capacity in a way that can properly engage the 

inherent dignity in each human being.118 None in 

their professional capacity fully relate to people as 

ends in themselves, but rather as means to another 

 
115 MACINTYRE, VIRTUE supra at 28. 
116 MACINTYRE, VIRTUE supra at 256. 
117 In the prologue to the 2007 edition he adds the Conservative 
Moralist. See MacIntyre supra at xv. 
118 For MacIntyre, these characters represent “the obliteration of the 
distinction between manipulative and nonmanipulative social 
relations…and] in the sphere of personal life.” MACINTYRE, VIRTUE 
supra at 30. 
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end.119 The Manager manipulates people in their 

professional lives to use better technique in their 

work.120 The Therapist manipulates people in their 

personal lives to use better technique in directing 

their energy.121 The Aesthete, the Protester, and 

Conservative Moralist view and “consume” people 

as props, as part of their own technique for whatever 

end.122 The use of reasonable care in the strictly 

juridical sense, consequentialist care, is a matter of 

technique. However, reasonable care in the ethico-

juridical sense, the sense Zipursky shows it is in fact 

used, deontic care,123 is more than a matter of 

 
119 For an account that defends these features of modernity as 
inevitable, see generally Barbara Herrnstein Smith, Judgment after 
the Fall, 11 CARDOZO L. REV. 1291 (1990). The Reasonable Person 
meets her demand for “a closed and static system” without the 
community itself becoming totally homogenous. Id. at 1306. If 
correct, the Reasonable Person as second-order-character-that-can-
organize-the-first-order, through its being static, enables the 
maximum amount of cultural diversity without the breakdown of 
rightful intersubjectivity.    
120 “The manager treats ends as given, as outside his scope.” 
MACINTYRE supra. 
121 “The therapist also treats ends as given, as outside his scope.” Id.  
122 MACINTYRE, VIRTUE supra at 24. 
123 Use of “deontic care” to refer to a manner of activity or conduct 
rooted in the conceptual atmosphere of properly bipolar deonticity, 
rather than that of merely monadic deonticity, which as in this case is 
only principled in terms of an individual following the counsel of 
prudence for themselves alone, is consequentialist when seen from 
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technique. It is a means of sustaining the type of 

personhood juries look to when determining 

justification, excuse, or blame. MacIntyre, once 

more: 

In the case of a character role and 
personality fuse in a more specific way 
than in general; in the case of a character 
the possibilities of action are defined in a 
more limited way than in general. One of 
the key differences between cultures is in 
the extent to which roles are characters; 
but what is specific to each culture is in 
large and central part what is specific to 
its stock of characters.124 

The role of the Reasonable Person is not to 

determine virtue or even the best course of action in 

a given circumstance, but, like the role of validity in 

 
the rightful intersubjectivity of proper bipolarity. See generally 
Michael Thompson supra (arguing Hohfeldian “correlativity” 
presupposes bipolarity, making correlativity improper grammar since 
it could equally reference the correlate rights and obligations of 
monadic logic, suggesting instead that Hohfeldians use Russel’s 
‘logical converse’). Id. It is worth noting that in After Virtue 
MacIntyre himself, ironically, operates only in monadic deonticity in 
terms of prudence. For an excellent discussion of how MacIntyre’s 
practical reason is detached from coherence see Onora O’Neill supra 
at 389: “This commits MacIntyre to an open-ended, almost 
procedural vision of the human telos: ‘the good life for man is the life 
spent in seeking for the good life for man.’” Id.   
124 MACINTYRE, VIRTUE supra at 28. 
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willing, to lay out the range of sufficiently 

responsible moves on offer from a practical situation. 

While that does not itself generate virtue, it does 

provide a practical radar that keeps virtue in view and 

only reveals what is consistent with right. It supplies 

juries with a framework for moral competence 

agency and the outlines of reasonable prudence or 

ordinary care. 

VII. CHARACTERS WITHIN CHARACTERS 

Subversive action taken in the name of right-

communitarianism to restore a standard of morality 

to “the decadent time”125 is, for the foregoing 

reasons, superfluous and even self-defeating. This is 

not the case, however, where the end is not human 

excellence but power.126, 127 Missouri Senator Josh 

 
125 See generally Rod Dreher, Redeeming the Decadent Time, LAW 
AND LIBERTY (Feb. 26, 2021) https://lawliberty.org/forum/redeeming-
the-decadent-time/. 
126 Though in Kantian terms, “will”-to-power is always self-defeating 
since it is not the self that acts, but a physiological compulsion that 
cancels out the self. “Will”-to-power is self-abandonment.  
127 Even Ayn Rand, the most fervent of anti-Kantians, regarded this 
kind of orientation as that of the tribal lone wolf. See generally Ayn 
Rand, Selfishness Without a Self, THE AYN RAND LETTER (June 1973) 
https://courses.aynrand.org/works/selfishness-without-a-self/. 
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Hawley’s provision of frivolous legal cover to the 

U.S. insurgents in the days leading up to the 

attempted coup128 meant “blood on his hands” in the 

words of his hometown paper.129 On January 6, 

2021, photographer Francis Chung captured Hawley 

with a raised fist in solidarity with the insurgents,130 

hundreds of whom have been arrested by the Federal 

Bureau of Investigation.131 This photograph shows 

Hawley occupied by the characters of the Protester 

and the Conservative Moralist. Interviews with his 

professors and peers at Stanford University depict a 

laser-focused mind without use for much 

 
128 Philip Bump, Josh Hawley, Who Tried to Derail Biden’s 
Presidency, Now Champions “Rule of the People,” WASHINGTON 
POST, (Feb. 26, 2021) 
https://www.washingtonpost.com/politics/2021/02/26/josh-hawley-
who-tried-derail-bidens-presidency-now-champions-rule-people/. 
129 Steve Gorman, Missouri Senator’s Home-State Paper: Hawley 
Has Blood on His Hands, REUTERS (Jan. 6, 2021) 
https://www.reuters.com/article/us-usa-election-hawley/missouri-
senators-home-state-paper-hawley-has-blood-on-his-hands-
idUSKBN29C0IU.  
130 Katie Bernard, A Photographer and Fist Pump. The Story Behind 
the Image That Will Haunt Josh Hawley, KANSAS CITY STAR (Jan. 7, 
2021) https://www.kansascity.com/news/politics-
government/article248354085.html. 
131 U.S. Attorneys, Capitol Breach Cases, United States Department 
of Justice (last viewed Mar. 16, 2021) https://www.justice.gov/usao-
dc/capitol-breach-cases.  
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bandwidth.132 He entered as a right-communitarian 

with big political ambitions and exited unbudged.133 

If MacIntyre’s estimation of the function of character 

and its particular stock in modernity is correct, then 

the fact that Hawley, as a far-right protagonist, and 

the insurgency as a whole, embody two often 

opposed characters may account for the reported 

mental stagnation.134  

Occupying, or being occupied by, two characters 

is not a problem so long as one of the characters is 

the sound practical reasoning in the mutualism-based 

second-order Reasonable Person. Further, it is 

normative for modernity to be occupied by the 

Reasonable Person, especially if one is to be 

occupied already by a first-order character like 

Therapist or Manager. In fact, case law reflects 

 
132 Ruairí Arrieta-Kenna and Emily Cadei, The Education of Josh 
Hawley, POLITICO MAGAZINE (Jan. 19, 2021) 
https://www.politico.com/news/magazine/2021/01/19/josh-hawley-
senator-stanford-history-capitol-insurrection-ambition-460481. 
133 “Another classmate recalls Hawley, who today loudly decries 
America’s increasing ungodliness, talking about a ‘communitarian 
brand of social conservatism’…More recently, the senator has gone 
on…incorporating anti-secularism into his communitarian politics.” 
Id. 
134 Id. 
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exactly that principle in Tarasoff v. Regents of the 

University of California135 and the nation-wide 

rulings that follow suit. “The majority of American 

jurisdictions that have considered the Tarasoff 

question as it relates to psychotherapists have ruled 

similarly, and indeed psychiatrists are taught about 

their Tarasoff in training.”136 Tatiana Tarasoff was a 

young woman and folk dance classmate of the 

defendant, Prosenjit Poddar, a foreign graduate 

student who misinterpreted a New Year’s kiss with 

Tarasoff to signify a romantic commitment.137 

Poddar, who suffered from paranoid schiziophrenia, 

vocalized his intent to murder Tarasoff to his 

therapist, who had Poddar detained.138 Upon 

seeming rational Poddar was released.139 A couple of 

months later, he carried out the murder of 

Tarasoff.140 To that point in time, no court in the 

United States had held therapists responsible for the 

 
135 Tarasoff supra. 
136 Zipursky, Loyalty, supra at 96. 
137 People v. Prosenjit Poddar,16 C. 3d 750, 111 Cal. Rptr. 910, 518 
P. 2d 342 (1974). 
138 Id. 
139 Id. 
140 Id. 
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protection of third parties.141 The professional ethics 

of client confidentiality were felt to be legally 

sufficient. The Tarassof Court, however, “was 

adopting the view that the law of negligence imposes 

a general and universal duty of care, and it was 

adopting this view in part because it embraced the 

existence of such duties from a moral point of 

view.”142 The therapists were held liable in spite of 

their use of consequentialist care which followed 

industry standards sufficiently. The more 

fundamental standard of the Reasonable Person’s 

ordinary care, however, generated a higher duty that 

supersedes the industry standards.143 Self-interested 

prudence proves defeasible. Mutualist prudence does 

not. 

 

 

 
141 Benjamin A. Swerdlow, Tracing the Evolution of the Tarasoff 
Duty in California, 45 J. SOC. & SOC. WELFARE 27 (2018). 
142 Ziprusky, Loyalty, supra at 96. 
143 The gold standard for what this Article calls “consequentialist 
care” in Section IV is the Hand Formula which, according to 
Zipursky, “has led many scholars and some judges to miss the core 
idea that negligence aims to capture a rather modest moral principle 
that each of us owes a duty of ordinary care to others.” [emphasis 
added] See Zipursky, Reasonableness 2169 (2015).  
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VIII. CONCLUSION 

This Article began with the assertion that 

whenever the latest iteration of right-

communitarianism—the protestant form, 

characterized simultaneously by the Protester and the 

Conservative Moralist—begins to lose, or has lost 

power, it will wholesale the American legal system. 

That is, it will disregard and attempt to thwart the 

role public right plays in coordinating the relation 

between both dimensions of private right, and 

therefore will undermine mutualist practical reason 

and its socio-legal (re)presentation in the second-

order character of the Reasonable Person. Barbarism 

takes root when and where the relationship between 

the second aspect of private right (ordinary care ((2) 

and (3))) is disoriented from its ground in the first 

aspect of private right (rightful intersubjectivity ((1) 

and (4))). Without the infrastructure of public right, 

private right is easily subject to disorientation. 

Violence is what unfolds, even though care or 

moderation in those instances can be seemingly 

maintained through non-mutualist self-interest. 
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Those who would release Poddar on the basis of his 

rationality, without regard for whether that 

rationality was grounded in mutuality, can be seen as 

analogues to far-right representatives who enabled 

the storming of the Capitol—if the officials had told 

Poddar that Tarasoff was stealing his honor. 

January 6, 2021 continues in that protestant right-

communitarians in government chip away at public 

right.144 To do otherwise would be out-of-

character(s). Since protestant right-

communitarianism embodies two conflicting first-

order stock characters, the Protester and the 

Conservative Moralist, it cannot intelligibly afford to 

undermine mutualism-based practical rationality. 

However, if MacIntyre is right, that is exactly what 

it does and will do.145 Right-communitarian distrust 

 
144 See generally Sam Levine, US Democracy on the Brink: 
Republicans Wage ‘Coordinated Onslaught’ on Voting Rights, THE 
GUARDIAN (Mar. 28, 2021), https://www.theguardian.com/us-
news/2021/mar/24/democracy-under-attack-america-us-voting-rights-
republicans. 
145 Since first-order characters merge with one’s personality, and 
instantiate only instrumental reason, deliberating about and reasoning 
through natural ends is further impeded by more first-order 
characters, forestalling occupation by, or rapport with, the 
Reasonable Person, which simply amounts to moderation-through-
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and protest of expertise as elitist shoves modernity’s 

most unifying character from view. MacIntyre says 

that modernity lacks a shared impersonal standard. 

The Reasonable Person is obviously not a person, but 

it is a real configuration, a socio-legal 

(re)presentation of practically rational mutualism. It 

is the standard of reasonableness characteristic of 

The Noumenal Republic.146 

 
rightful-intersubjectivity, but first-order characters qua characters are 
not capable of such moderation.    
146 “[T]he normative idea of a republic is not just a utopian dream; it 
is the explicit political implementation of those normative principles 
that implicitly have always provided the basis of the legitimacy of the 
state.” HEINER BIELEFELDT, SYMBOLIC REPRESENTATION IN KANT’S 
PRACTICAL PHILOSOPHY 145 (2003). 
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DISABILITY CLAIMANTS AND 
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DENIALS PROJECT AT GREATER 

BOSTON LEGAL SERVICES 

Alessandra Suuberg 

 

I. INTRODUCTION 

Medical views of addiction have long been 

complex, and the United States welfare system has 

likewise taken inconsistent steps toward recognizing 

substance use disorders (SUDs,1 alternately referred 

to herein as Drug and Alcohol Abuse, DAA,2 or 

 
1 According to the current edition of the Diagnostic and Statistical 
Manual of Mental Disorders (DSM-5), substance-related disorders 
encompass ten separate classes of drugs as well as gambling disorder. 
“The essential feature of a substance use disorder is a cluster of 
cognitive, behavioral, and physiological symptoms indicating that the 
individual continues using the substance despite significant 
substance-related problems.” AM. PSYCHIATRIC ASS’N, DIAGNOSTIC 
AND STATISTICAL MANUAL OF MENTAL DISORDERS 483 (5th ed. 
2013). 
2 “Drug addiction or alcoholism” is the collective term for substance 
use disorders that appears in Social Security regulations. See, e.g., 20 
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addiction) as medical disabilities in their own right. 

Following a period of more inclusive policies in the 

1970s and 1980s, Congress took a step back from the 

disease-view of addiction in 1996 in the context of 

sweeping welfare reforms, terminating benefits and 

creating stricter standards for Social Security 

Disability Insurance (SSDI) and Supplemental 

Security Income (SSI)3 claimants whose primary 

disability was addiction. Because an estimated 50% 

to 70% of individuals with a SUD also have a co-

occurring mental health condition,4 it is perhaps 

unsurprising that the policy changes had an 

 
C.F.R. § 416.935 (1995). The term originated with an administrative 
reform act in 1994 that changed the Social Security eligibility rules 
for substance abuse disorders. Social Security Administrative Reform 
Act of 1994, Pub. L. No. 103-296, 108 Stat. 1464, 1502; Linda 
Landry, Handling Social Security and Supplemental Security Income 
Disability Cases Involving Alcohol or Drug Use: An Update, 
CLEARINGHOUSE REV., Mar.-Apr. 1999, 545. The evolution of the 
pre-1996 eligibility rules is addressed generally in Part II.A, infra. 
3 Disability Benefits, Social Security, 
https://www.ssa.gov/benefits/disability/ (last visited Dec. 29, 2020). 
The Social Security Administration’s SSDI program pays benefits to 
disabled individuals and certain family members based on the 
individual’s being “insured,” meaning that they have worked long 
enough and recently enough to qualify, and have paid Social Security 
taxes on their earnings. Id. The SSI program offers benefits to adults 
and children with limited income and financial resources. Id. 
4 Max Selver, Note, Disability Benefits and Addiction: Resolving an 
Uncertain Burden, 91 NYU L. REV. 954, 960 (2016). 
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immediate impact on more than 100,000 

beneficiaries,5 and that they continue to pose 

challenges for DAA claimants and their 

representatives today. 

Dual-diagnosis claimants—individuals suffering 

from co-occurring substance use and mental health 

disorders—make up about one-tenth of Social 

Security disability clients in the Elder, Health, and 

Disability Unit (EHDU) at Greater Boston Legal 

Services (GBLS), a non-profit organization that 

provides civil legal aid services to low-income 

residents of Greater Boston. During 2019 and 2020, 

the EHDU undertook an analysis of 126 randomly 

sampled decisions among its past SSDI/SSI cases as 

part of the Disability Denials Project (DDP) in order 

to identify potential factors contributing to wins or 

losses. Already in the initial data collection phase, 

client substance abuse became a standout factor, with 

the EHDU losing around 80% of cases where the 

 
5 Dru Stevenson, Should Addicts Get Welfare? Addiction & SSI/SSDI, 
68 BROOK. L. REV. 185, 196 (2002). 
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client had an explicitly documented addiction 

history.6 

Although disability cases involving substance 

abuse had proven difficult to win for more than a 

decade, the EHDU had continued to take them on, 

potentially highlighting an important conflict that 

legal aid practitioners face in their work. Although 

the intuitive response to a 20% win-rate might be to 

focus Unit resources elsewhere, when SUD clients 

walk through the door with case histories comprising 

1,000-3,000 pages of medical records, the intuitive 

response to the individual case and client is often the 

opposite. These individuals have clear and persistent 

medical disabilities preventing substantial gainful 

employment,7 and legal aid has an important role to 

 
6 The DDP and its methodology and results are discussed in detail in 
Part III, infra. For each client, the most recent medical eligibility 
decision resulting in payment or non-payment of benefits, at any 
level of appeal, and with available electronic data on GBLS’s shared 
drive and/or case management system, was included. Financial cases 
(e.g., overpayment cases corresponding to claims approved prior to 
and without GBLS’s representation, cases relating only to financial 
eligibility for SSI) were excluded. See id. 
7 To be eligible for disability benefits, an individual must be unable 
to engage in substantial gainful activity (SGA). Ordinarily monthly 
earnings above or below an amount set each year by federal 
regulations indicate whether a person is engaged in SGA. For 
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play in securing government assistance, as well as 

the stable income, housing, and health insurance it 

often entails.8 

Closer examination of GBLS’s addiction cases 

ultimately revealed four potential areas for further 

study. These included a circuit split over burden of 

proof in cases involving addiction, the parallel 

evolution of the Social Security Administration’s 

(SSA’s) and medical community’s views on 

addiction, the 1996 reforms’ underlying assumption 

that disability payments incentivize addiction, and 

the impact of Welfare Reform on practitioner 

decision making in cases involving substance abuse. 

The purpose of this Article is to address each of these 

themes in turn, while placing them in the broader 

context of the SSA’s evolving approach to disability 

claims involving DAA.  

 
example, the monthly SGA amount for 2021 is $1,310. Substantial 
Gainful Activity, SOC. SEC., https://www.ssa.gov/oact/cola/sga.html 
(last visited Dec. 29, 2020). 
8 “[T]hese impairment cases remain winnable, and handling them 
remains an important challenge because of the stable income and 
access to health insurance they generate.” Landry, supra note 2 
(opining two years after the 1996 rule change came into effect). 
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This Article summarizes the DDP’s findings with 

respect to substance abuse, places them in historical 

context, and identifies opportunities for further 

study. Part II traces the origins of today’s DAA 

materiality standard9 back to Welfare Reform in the 

1990s. Part III reviews what studies have shown 

about the systemic, practical consequences of the 

1996 reforms for SUD claimants across the United 

States. Part IV provides an overview of the DDP, 

illustrating the practical consequences of Welfare 

Reform for DAA clients and their representatives at 

one legal aid office in the Northeastern United States. 

Finally, Part V presents four areas for further 

research or reform, informed by the experiences of 

legal aid practitioners and other stakeholders 

including the courts, the federal government, the 

medical community, and, most importantly, the 

SSDI/SSI beneficiary. Part VI concludes. 

 

 
9 In making eligibility determinations for SSDI and SSI in cases 
involving substance abuse, the Social Security Administration 
considers whether the claimant would still be disabled if not for the 
influence of drugs or alcohol (whether substance use is “material” to 
the finding of disability). See infra Part II.C. 
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II. DUAL-DIAGNOSIS DISABILITY BEFORE 
AND AFTER WELFARE REFORM 

The coverage of substance use disorders by 

American work disability benefits programs has a 

complex history. Despite evolving medical views 

that increasingly frame addiction as a brain disease,10 

the idea of providing sustained income supports for 

individuals with SUDs has “never sat well with many 

legislators and some members of the substance abuse 

treatment community,” given an impression—often 

fueled by anecdote and heavily circulated media 

coverage—that benefits might somehow incentivize 

or “enable” addiction.11 

Against a backdrop of decades-long policy 

debates, the rules have changed repeatedly, taking 

steps first toward inclusion in the 1960s and 1970s, 

and then notably back again, to arrive at the current 

system via Welfare Reform in the 1990s. Part II.A 

traces the evolution of disability benefits programs 

 
10 See infra Part V.B. 
11 Sharon R. Hunt & Jim Baumohl, Drink, Drugs and Disability: An 
Introduction to the Controversy, 30 CONTEMP. DRUG PROBS. 9, 10-11 
(2003) (borrowing a term that became popular in the 1980s). 
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covering addiction prior to the 1990s. Part II.B 

provides an overview of Welfare Reform and the 

March 1996 Contract with America Advancement 

Act (CAAA) as it pertained to these programs. 

Finally, Part II.C sets out the rules that went into 

effect in 1997 and continue to apply to dual-

diagnosis SSDI and SSI claims today. 

A. Disability Benefits for Addiction from 1972 
to 1996 

The United States government has offered 

income support for occupational disabilities since the 

1950s.12 Social Security Disability Insurance and 

Supplemental Security Income were not features of 

the original Social Security Act of 193513 but first 

appeared as Title II in 1956 and Title XVI in 1972, 

 
12 Id. at 10. The eligibility of individuals suffering from addiction has 
long been controversial. Id. “Although alcoholism’s legitimacy as a 
disabling impairment was subject to Congressional debate much 
earlier, neither alcoholism nor drug addiction was specifically 
mentioned in [SSDI] regulations until 1961.” Id. at 17. 
13 Christopher Wright, SSI: The Black Hole of the Welfare State, 
CATO INST. (Apr. 27, 1995), 
https://www.cato.org/sites/cato.org/files/pubs/pdf/p
a224.pdf. 

https://www.cato.org/sites/cato.org/files/pubs/pdf/pa224.pdf
https://www.cato.org/sites/cato.org/files/pubs/pdf/pa224.pdf
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respectively.14 Addiction first appeared in the SSDI 

regulations under a personality disorders listing in 

1961 and had to be associated with psychosis or 

neurosis in order to qualify for disability benefits.15 

When the SSA’s detailed Listing of Impairments 

premiered in 1968,16 SUDs were still included as 

personality disorders—“life-long, habitual, and 

inappropriate patterns of behavior” that manifested 

themselves as addiction—and had to be 

 
14 SSI’s forerunner starting in the 1950s was Aid to the Permanently 
and Totally Disabled (later termed Aid to the Disabled, or “ATD”), 
which required states to share the costs of benefits and program 
administration. In 1969, New York was alone in adopting a liberal 
standard that made heroin addicts eligible for benefits. Hunt & 
Baumohl, supra note 11, at 17-18. 
15 Id. at 17.  
The Social Security Administration’s Listing of Impairments 
“describes, for each major body system, impairments considered 
severe enough to prevent an individual from doing any gainful 
activity,” or, for applicants under age 18, “severe enough to cause 
marked and severe functional limitations.” Disability Evaluation 
Under Social Security, Social Security, 
https://www.ssa.gov/disability/professionals/bluebook/listing-
impairments.htm (last visited Dec. 29, 2020). 
16 The Social Security Administration developed the original Listing 
of Impairments with the aid of its Medical Advisory Committee when 
its disability program began. The Listing of Impairments is subject to 
continuous review and updated based on program experience and 
medical advances. History of SSA During the Johnson Administration 
1963-1968,  Social Security, 
https://www.ssa.gov/history/ssa/lbjdib1.html (last visited Dec. 29, 
2020). 
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accompanied by “evidence of irreversible organ 

damage” to qualify for coverage.17 

At the beginning of the 1970s, Congress debated 

the creation of a new federal benefits program (SSI) 

to cover individuals living in poverty and ineligible 

for SSDI.18 In that context, the Senate Finance 

Committee was “greatly influenced by” Senator 

Harold Hughes, a Democrat from Iowa who was also 

a recovering alcoholic, chairman of the Senate’s 

Subcommittee on Alcohol and Narcotics, the author 

of the 1970 Comprehensive Alcoholism Prevention 

and Treatment Act, and a believer that alcoholics 

 
17 Hunt & Baumohl, supra note 11, at 17. This came to be known as 
the “end-organ damage criterion.” Id. “Originally, the Social Security 
Administration did not treat alcoholism as a disease that could 
independently qualify an individual for benefits.” Stevenson, supra 
note 5, at n.15. Instead, benefits were granted only when “alcohol 
abuse manifested itself in physical symptoms of an independently 
recognized medical disorder of sufficient severity to constitute an 
‘impairment’ precluding employment” under the listing for that 
disorder. Id. According to Warnecke Miller and Rebecca Griffin, the 
adoption of a listing accounting for “addictive dependence on alcohol 
or drugs, with evidence of irreversible organ damage” was based on a 
contemporaneous change in social views, as public perception shifted 
away from the “formerly prevailing social and legal view that an 
alcoholic is simply an individual who lacks the will or moral fiber to 
curb his self-indulgence.” Warnecke Miller & Rebecca Griffin, 
Adjudicating Addicts: Social Security Disability, the Failure to 
Adequately Address Substance Abuse, and Proposals for Change, 64 
ADMIN. L. REV. 967, 974 (2012). 
18 Stevenson, supra note 5, at 188. 
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should be denied eligibility for the new SSI program. 

Both Senator Hughes and the committee expressed 

concern that recipients’ treatment compliance would 

not be ensured under the new law, and that cash 

benefits would be used to purchase drugs and 

alcohol.19  

Along with the eventual creation of the SSI 

program came specific provisions for SUDs, though 

at that time addiction was not yet treated as an 

independent basis for eligibility.20 With the 

program’s implementation in January 1974, the rules 

governing SSI removed SUDs from the category of 

personality disorders, instead characterizing them as 

“functional nonpsychotic disorders,” and eliminated 

the end-organ damage requirement. The following 

year, the SSDI program adopted the same standard. 

Nevertheless, a de facto end-organ damage criterion 

remained in place amidst a “whirlwind of litigation,” 

 
19 Hunt & Baumohl, supra note 11, at 18. The committee favored 
compelling participating states to “refer all alcoholics and drug 
addicts on SSI or Aid to Families with Dependent Children to 
certified treatment programs, monitor their progress, and make 
‘protective payments’ for food, shelter, and clothing.” Id. at 18-19. 
20 Stevenson, supra note 5, at 188.  
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as a statement accompanying the 1975 Listing of 

Impairments caused confusion by noting that 

addiction was not “in itself” a qualifying condition.21 

Then, in the 1980s, coming out of the Benefits 

Reform Act and its requirement that the SSA draft 

more “realistic” regulations addressing mental 

impairments, amendments in 1989 recognized SUDs 

as independently qualifying disabilities.22 

Approximately 34,000 recipients of (SSI 

forerunner) Aid to the Disabled (ATD) had 

considered SUDs a primary or secondary diagnosis 

in June 1970. Upon the inception of the SSI DAA 

program, only ATD recipients with a primary SUD 

 
21 Hunt & Baumohl, supra note 11, at 19. The SSA’s statement was 
“intended to remind adjudicators that as with any impairment, 
addiction had to be supported by evidence sufficient to substantiate 
disability.” Id. The deletion of the end-organ damage requirement 
came in response to “growing consensus in the medical profession 
that alcoholism was a “disease” in its own right. Stevenson, supra 
note 5, at 188.  
22 Stevenson, supra note 5, at 188-89.  
In 1982, the Social Security Administration adopted a definition 
indicating that substance addiction disorders were “[b]ehavioral 
changes or physical changes associated with the regular use of 
substances that affect the central nervous system.” Id. at n.18. 
Prompted by numerous court decisions, the SSA issued a Social 
Security Ruling (SSR 82-60) in 1982 indicating that alcoholism and 
drug addiction could be disabling conditions. Dean Spade, 
Undeserving Addicts: SSI/SSD and the Penalties of Poverty, 5 HOW. 
SCROLL: SOC. JUST. L. REV. 89, 98 (2002).  
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diagnosis were transferred into this new category. 

These individuals made up about 97% of SSI’s initial 

10,000 DAA beneficiaries. Over the next few years, 

as many of these individuals “died, went to prison, or 

were dropped from the rolls after [Continuing 

Disability Reviews]23 conducted in 1976 and 1977,” 

the total number of SSI DAA beneficiaries declined 

to 4,000.24 During this time, the DAA program 

generally remained small and thus unnoticed by 

Congress and the public into the 1980s.25 

Then, unexpectedly in the late 1980s, SSA staff 

found their DAA workload growing rapidly,26 while 

 
23 The SSA periodically reviews beneficiaries’ medical impairments 
(in the form of a Continuing Disability Review) to determine whether 
they continue to have a disabling condition. Continuing Disability 
Reviews, SOC. SEC., https://www.ssa.gov/ssi/text-cdrs-ussi.htm (last 
visited Dec. 29, 2020). 
24 Hunt & Baumohl, supra note 11, at 20-21. 
25 Id. at 24.  
Even by 1989, DAA beneficiaries represented only 0.7% of all SSI 
blind or disabled recipients between 18 and 64 years old. Id. 
26 “[An] increasing number of disability claims and hearing requests, 
combined with agency downsizing, were creating significant 
problems in the administration of the disability program” in the early 
1990s. “By 1993, disability program administration accounted for 
over half of the [SSA’s] administrative expenses,” and “the time it 
took to process an initial claim had increased from 80 days in 1988 to 
100 days in 1993,” while the processing time for a hearing “increased 
from 212 days to 265 days over the same period.” John R. Kearney, 
Social Security and the “D” in OASDI: The History of a Federal 
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per a 1991 report from the Office of the Inspector 

General, “unclear SSA guidelines and DA&A 

regulations...created inconsistent program 

implementation across the states.”27 According to a 

Congressional Research Service Report, in October 

1994, around 97,000 individuals with SUDs were on 

the SSI rolls. The General Accounting Office 

estimated that an additional 153,000 recipients of 

SSDI or SSI had a SUD, and that individuals 

suffering from addiction were receiving $1.4 billion 

each year in benefits.28  

In this context, due to the rising number of DAA 

beneficiaries,29 in 1994 the 103rd Congress passed 

legislation called the Social Security Independence 

and Program Improvements Act of 1994 (P.L. 103-

 
Program Insuring Earners Against Disability, 66 SEC. BULL. 1, 18-19 
(2005), available at 
https://www.ssa.gov/policy/docs/ssb/v66n3/v66n3p1.pdf. 
27 Id. at 24.  
28 Carmen D. Solomon, Substance Abusers: New Rules for Disability 
Benefits from Supplemental Security Income and Social Security 
Disability Insurance, CONG. RES. SERV. (Feb. 16, 1995), 
https://www.everycrsreport.com/files/19950216_95-
291_c6363ad781471c1d27e0a51f14c4f9bd5301ddd8.pdf. 
29 Mikki D. Waid & Sherry L. Barber, Follow-up of Former Drug 
Addict and Alcohol Beneficiaries, Social Security Office of Policy 
(Oct. 2001), https://www.ssa.gov/policy/docs/rsnotes/rsn2001-02.pdf. 
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296) (SSIPIA). SSIPIA placed a three-year time limit 

on DAA benefits, emphasized treatment and 

monitoring requirements, required SSDI recipients 

with DAA to have a representative payee,30 and gave 

preference to qualified organizations and agencies as 

representative payees.31 Over the next two years, 

finding that these changes had not been enough to 

curb DAA benefits and that the rolls had continued 

to expand, members of Congress expressed concern 

that these programs “inappropriately divert[ed] 

scarce federal resources from severely disabled 

individuals” and “provid[ed] a perverse incentive, 

contrary to the long-term interest of addicts and 

alcoholics, by providing them with case payments so 

long as they [did] not work,” and prepared for further 

legislative changes.32 

 

 
30 Prior to SSIPIA, SSI beneficiaries received benefits through a 
representative payee, who managed their money on their behalf. The 
new legislation expanded this requirement to cover the SSDI 
program, as well. Linda G. Mills & Anthony Arjo, Disability 
Benefits, Substance Addiction, and the Undeserving Poor: A Critique 
of the Social Security Independence and Program Improvements Act 
of 1994, 3 GEO. J. FIGHTING POVERTY 125, 131 (1996). 
31 Solomon, supra note 28. 
32 Stevenson, supra note 5, at 191. 
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B. Welfare Reform and the Contract with 
America Advancement Act  

As “potent images of welfare queens driving 

Cadillacs” took hold of the public’s imagination in 

the 1980s33 and the media promoted a “moral panic” 

around the issue of drug use that “bled into poverty 

and disability policy” toward the end of the decade,34 

the tide turned toward more restrictive welfare 

policies, particularly with regard to disability 

benefits for addiction. Welfare and its costs had 

grown dramatically in previous decades. By the early 

1990s, a recession had helped increase the number of 

SSI recipients alone from around 4.4 million in 1988 

to 6.3 million in 1994.35 Against that backdrop, in 

1992 the New York Times ran a six-part series on 

“Rethinking Welfare,” citing “increasing alarm over 

the persistence of welfare dependency” and quoting 

then-President George H. W. Bush vowing to “break 

 
33 RUCKER C. JOHNSON, ARIEL KALIL & RACHEL E. DUNIFON, 
MOTHERS’ WORK AND CHILDREN’S LIVES: LOW-INCOME FAMILIES 
AFTER WELFARE REFORM 3 (2010), available at 
https://research.upjohn.org/cgi/viewcontent.cgi?article=1026&contex
t=up_press. 
34 Spade, supra note 22, at 89. 
35 Stevenson, supra note 5, at 185. 
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[the] cycle of dependency that destroys dignity and 

passes down poverty from one generation to the 

next.”36 

In 1994, a Republican congressional campaign 

manifesto called the “Contract with America” took 

aim at a previous liberal welfare regime that, 

according to Republicans, had made welfare more 

attractive than work.37 Meanwhile widely publicized 

incidents circulated in the media, painting a picture 

of welfare recipients using their checks to buy illicit 

substances.38 Anecdotes supplemented the news 

 
36 David Daniels, Is Our Society Addicted to Welfare?, SYSTEMS 
THINKER, https://thesystemsthinker.com/is-our-society-addicted-to-
welfare/ (last visited March 3, 2021). 
37 See Jeffrey B. Gayner, The Contract With America: Implementing 
New Ideas In the U.S., The Heritage Foundation (1995), 
https://s3.amazonaws.com/thf_media/1995/pdf/hl549.pdf (“Never 
before had so detailed a document become such an integral part of a 
congressional election campaign; never had so many innovative ideas 
been drafted into legislation so quickly; and never in the previous six 
decades had so much legislation been passed by the House of 
Representatives in less than 100 days after the newly elected 
Members of Congress took office.”). 
38 Dean Spade lists numerous examples of articles published between 
1994 and 1995 by news outlets such as the San Jose Mercury News, 
Wall Street Journal, Washington Post, and USA Today. Spade, supra 
note 22, at n.28. Starting in 1992, stories of beneficiaries “found dead 
of a drug overdose in a...motel room,” having “just purchased large 
amounts of drugs and alcohol with [a] retroactive SSI check,” or 
“arrested for heroin possession” and found with “thousands of dollars 
in cash from...SSI ‘back pay,’” and having “representative payees 
 

https://s3.amazonaws.com/thf_media/1995/pdf/hl549.pdf
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stories about beneficiaries using lump sums of 

government money to buy drugs.39 In February 1994, 

NBC’s Dateline featured a recovering alcoholic and 

shelter operated who opined that the Social Security 

Administration was “the largest supplier of drugs and 

alcohol to addicts in America.”40 In May, as 

 
[with] drug and alcohol problems” came to be “revisited many 
times...by daily newspapers and weekly print and television 
magazines.”  Sharon R. Hunt & Jim Baumohl, Drink, Drugs, and 
Disability: An Introduction to the Controversy 27-28 (Feb. 2001) 
(draft manuscript), 
https://www.researchgate.net/publication/228555279_Drink_Drugs_a
nd_Disability_An_Introduction_to_the_Controversy. 
39 Stevenson, supra note 5, at 186; Daniel Dohan, et al., From 
Enabling to Bootstrapping: Welfare Workers’ Views of Substance 
Abuse and Welfare Reform, 32 CONTEMP. DRUG PROBS. 429, 431 
(2005) (“[S]ubstance abuse problems...intruded on worker-client 
relationships, often when workers came to believe that clients were 
using cash aid to purchase alcohol or drugs.”); John Holliman, 
Alcoholics, Advocates Wary of New Welfare Law, CNN (Sept. 30, 
1996), http://www.cnn.com/US/9609/30/welfare/. 
40 Hunt & Baumohl, supra note 38, at 29; but see Holliman, supra 
note 39 (“Since the [CAAA] was passed, the welfare community has 
been split over whether giving money to alcoholics and drug abusers 
helps or hurts their efforts to get better.”). 
According to Robert Rosenheck and Linda Frisman in 1996, the basis 
for the changes was ultimately mostly anecdotal. See Robert 
Rosenheck & Linda Frisman, Do Public Support Payments 
Encourage Substance Abuse?, 15 HEALTH AFF. 192, 194, available at 
https://www.healthaffairs.org/doi/full/10.1377/hlthaff.15.3.192. 
Similarly Linda Mills and Anthony Arjo said the 1994 changes were 
influenced by “an anecdotal hysteria on the misuse of benefits 
coupled with a misinformed understanding of the nature of 
addiction,” reflected in the congressional report that was influential in 
the ultimate decision to make the 1994 changes. Spade, supra note 
22, at 99. 

https://www.healthaffairs.org/doi/full/10.1377/hlthaff.15.3.192
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Congress was contemplating legislative changes, 60 

Minutes ran a segment called “Easy Money” with the 

opening line, “If you’re a drug addict or an alcoholic 

and you are looking for an easy way to make some 

easy money, the Social Security Administration is 

more than willing to help you out even when they 

probably know you are more than likely to use the 

money to buy more drugs or...booze.”41 Similar 

attitudes came to be reflected in the statements of 

politicians in Congress.42 

In the same year, the Subcommittee of Human 

Resources of the House Ways and Means Committee 

held hearings on SSIPIA in response to the media 

coverage and circulating anecdotes, and proposed 

excluding drug addicts and alcoholics altogether 

from Social Security’s disability benefits 

programs.43 Momentum continued to build toward 

 
41 Hunt & Baumohl, supra note 38, at 28. 
42 “It is highly unlikely that when Congress passed the SSI program 
in 1972...members realized they would be writing a guaranteed 
annual income and medical care [program] for addicts.” Hunt & 
Baumohl, supra note 11, at 10 (quoting Rep. Rick Santorum). “I 
think probably most of the American people would be outraged to 
find...that someone is even receiving disability when they inflict it on 
themselves.” Id. (quoting Rep. E. Clay Shaw, Jr.). 
43 Spade, supra note 22, at 96. 
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further reform after SSIPIA, even before the 1994 

changes had gone into effect.44 In 1995, a report by 

the Cato Institute, a libertarian think tank, concluded 

that SSI was “one of Washington’s primary fiscal 

black holes,” as “populations that were once 

marginal to the primary mission of SSI—such as 

drug addicts, alcoholics, children, and immigrants—

[were] swelling the ranks of SSI, and their numbers 

[were] expected to increase.”45 The Cato Institute 

report pointed to various failings in the system: 

representative payees had addresses at liquor stores 

and bars; in 1991, the Social Security Administration 

did not know the treatment status of 82% of DAA 

beneficiaries; investigators had determined at one 

point that as many as 90% of DAA SSI recipients 

were using their benefits to purchase alcohol and 

illegal drugs; and many beneficiaries were dying 

while on the program from overdoses or alcohol 

poisoning—in fact one of the most common ways to 

leave the program was by dying.46 

 
44 Id. at 97. 
45 Wright, supra note 13. 
46 Id. 



Vol. 21, 2021 
LSD Journal 

408 

 

Suuberg 

The following year, sweeping welfare reforms47 

included the Contract with America Advancement 

Act (CAAA), which most directly affected benefits 

for addiction.48 Section 105 of Public Law 104-121, 

enacted on March 26, 1996, changed the rules for 

dual-diagnosis claimants.49 The legislation mandated 

the removal of persons from SSDI and SSI rolls for 

whom DAA was “material” to disability; put a stop 

to new allowances based on DAA; and terminated 

benefits for individuals who had previously qualified 

for benefits on the basis of DAA, unless they 

 
47 See, e.g., Michael D. Tanner, Twenty Years after Welfare Reform:  
The Welfare System Remains in Place, CATO INST. (May 2, 2016), 
https://www.cato.org/publications/commentary/twenty-years-after-
welfare-reform-welfare-system-remains-place. 
48 Contract with America Advancement Act of 1996, Pub. L. No. 
104-121, 110 Stat. 847 (to be codified at 42 U.S.C. §423(d)(2)(C) 
(2012)); Selver, supra note 4, at 957. Inherent in the reforms was a 
desire to discourage DAA, or at least not to keep encouraging it 
through a permanent federal subsidy. Miller & Griffin, supra note 17, 
at 977. 
49 Paul Davies, Howard Iams, & Kalman Rupp, The Effect of Welfare 
Reform on SSA’s Disability Programs: Design of Policy Evaluation 
and Early Evidence, 63 SOC. SEC. BULL. 3, 3 (2000). “Before the 
Social Security Administration...could fully implement the 1994 
Reform Act provisions, Congress passed the [CAAA]...which erased 
any potential beneficial effect of the benefit restrictions in favor of 
outright elimination of DAA as a basis for disability benefit 
eligibility.” Landry, supra note 2, at 546. 
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specifically appealed their termination.50 This 

marked the first time in the history of the SSDI/SSI 

programs that Congress had eliminated entire 

categories of disease or diagnosis as a basis for 

eligibility.51  

For the Social Security Administration, these 

changes took place in the context of exponentially 

expanding caseloads.52 In 1996, more than 200,000 

people were receiving federal disability payments on 

the basis of SUDs,53 and the number of individuals 

for whom DAA was the primary disabling condition 

had doubled from 1989 to 1994, reaching 90,000.54 

Predictions varied as to the impact that the CAAA 

 
50 An appeal could be based on, for example, the beneficiary’s SSA 
record incorrectly coding DAA, their having an additional disability 
and needing a new medical evaluation, their turning 62 before 
January 2, 1997 and becoming eligible for retirement benefits, or 
their qualification for SSI payments based on age before January 2, 
1997. Waid & Barber, supra note 29. 
51 Spade, supra note 22, at 97-98. 
52 Michael Wiseman, Welfare Reform in the United States, 7 
HOUSING POL. DEBATE 595, 598 (1996), 
https://www.innovations.harvard.edu/sites/default/files/hpd_0704_wi
seman.pdf. 
53 Rukmalie Jayakody, Sheldon Danziger, Kristin Seefeldt, & Harold 
Pollack, Substance Abuse and Welfare Reform, National Poverty 
Center (Apr. 2004), 
http://www.npc.umich.edu/publications/policy_briefs/brief02/brief2.p
df. 
54 Rosenheck & Frisman, supra note 40. 

https://www.innovations.harvard.edu/sites/default/files/hpd_0704_wiseman.pdf
https://www.innovations.harvard.edu/sites/default/files/hpd_0704_wiseman.pdf
http://www.npc.umich.edu/publications/policy_briefs/brief02/brief2.pdf
http://www.npc.umich.edu/publications/policy_briefs/brief02/brief2.pdf
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would have on beneficiaries. Social workers and 

advocates for the homeless predicted that “throngs of 

homeless, helpless addicts [would be] bounced from 

Medicare-funded treatment programs, driven to 

desperation by the deprivation of their only safety 

net.”55 Meanwhile the government estimated that 70-

80% of beneficiaries would have another disability 

to keep them on the program.56  

As of March 29, 1996, the 1994 DAA provisions 

were overridden by the CAAA.57 Nearly 160,000 

DAA beneficiaries received termination notices.58 

Although the government had estimated that around 

80% of these individuals would ultimately requalify 

on the basis of another disability, only about 34-40% 

percent had requalified in 1999.59 

 

 

 

 

 
55 Stevenson, supra note 5, at 186. 
56 Stevenson, supra note 5, at 186-87, 196; Holliman, supra note 39. 
57 Hunt & Baumohl, supra note 11, at 51. 
58 Waid & Barber, supra note 29. 
59 Different sources offer different estimates. See Selver, supra note 
4, at 958; Stevenson, supra note 5, at 196. 
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C. Disability Benefits for Addiction After 
1996 

The new (and current) standard for SSDI/SSI 

eligibility for DAA claimants was whether, in the 

absence of drugs or alcohol, the claimant would still 

be disabled. The relevant test is a multistep analysis 

including both an evaluation of disability attributable 

to all causes, including substance abuse, followed by 

a materiality analysis that asks whether the claimant 

would still be disabled if not for the influence of 

drugs or alcohol; thus whether a SUD is “material” 

to the claimant’s disability.60 

In total, the analysis is carried out in three 

overarching parts:61 

 
60 The 1996 reforms kept the earlier 1994 changes’ definition of 
“materiality,” but changed the penalty. Whereas the consequences 
after 1994 included a representative payee requirement, mandatory 
treatment, and a three-year limit on eligibility, the 1996 reforms 
revoked eligibility altogether where a SUD was found to be material. 
Landry, supra note 2, at 545-47. “Consistent application of this 
hypothetical assessment would prove impossible.” Hunt & Baumohl, 
supra note 11, at 20. 
61 Alternatively, the Social Security Administration summarizes the 
evaluation process as a series of six steps in its Policy Interpretation 
Ruling on Evaluating Cases Involving Drug Addiction and 
Alcoholism (DAA). See generally SSR 13-2p, 78 Fed. Reg. 11939-47 
(Feb. 20, 2013). 
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Does the claimant meet the disability 
standard? The first step requires the SSA  
adjudicator to follow the usual rules for 
disability case development and the 
sequential analysis of disability at 20 
C.F.R. §§ 404.1520 and 416.920. All of 
the claimant’s impairments, including 
any DAA impairments, and resulting 
functional limitations must be considered 
in making the disability determination. If 
the claimant meets the disability 
standard, the decision maker moves to 
step two. Is there medical evidence of 
drug addiction of alcoholism? Medical 
evidence of DAA is defined as evidence 
that is from acceptable medical sources 
and is sufficient and appropriate to 
establish an individual’s medically 
determinable substance use disorder.... 
DAA is not present in an individual 
unless evidence from a medically 

 
 The SSA instructs adjudicators to ask: 
 

Does the claimant have DAA? 
Is the claimant disabled considering all impairments, including 
DAA? 
Is DAA the only impairment? 
Is the other impairment(s) disabling by itself when the claimant 
is dependent upon or abusing drugs or alcohol? 
Does the DAA cause or affect the claimant’s medically 
determinable impairment(s)? 
Would the other impairment(s) improve to the point of 
nondisability in the absence of DAA?  
Id. at 11941. 
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acceptable source establishes that the 
individual has a substance-dependence or 
a substance-abuse disorder....If the 
medical evidence establishes the 
existence of a substance-use disorder, 
then, and only then, must the adjudicator 
move to step three and make a materiality 
determination. 
Is the claimant’s substance use disorder 
‘material’ to the disability determination? 
If the claimant meets the disability 
standard and if acceptable medical 
evidence establishes the existence of a 
substance-use disorder, SSA must 
determine whether the DAA impairment 
is a contributing factor material to the 
disability determination....This 
materiality determination requires SSA to 
evaluate which of the claimant’s 
functional limitations would remain 
without the substance use and whether 
the claimant still meets the disability 
standard after SSA considers any 
remaining limitations.62 

The party bearing the burden of proof in these 

cases faces a significant hurdle, as it is often 

impossible to determine which of a claimant’s 

 
62 Landry, supra note 2, at 548-49 (summarizing the new materiality 
evaluation) (internal citations omitted). 
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symptoms or impairments are attributable to 

substance use, as opposed to other causes.63 

III. THE SYSTEMIC IMPACT OF WELFARE 
REFORM 

Numerous studies have examined the systemic 

effects of Welfare Reform, and often the empirical 

results have not aligned with what Congress 

expected in the 1990s.64 The Social Security 

Administration itself carried out three studies to 

assess the effects of Welfare Reform and the 

CAAA.65 According to the SSA, around 138,000 

beneficiaries permanently lost their benefits. An 

estimated 28% never reapplied because they did not 

think they would qualify, or due to mental inability 

or misunderstanding. Field offices were unable to 

reach many claimants, who did not have stable 

addresses, and commonly reported that claimants 

“most in need of the benefit [were] also those least 

able to complete the reapplication (or initial 

 
63 See infra Part V.A. 
64 Stevenson, supra note 5, at 196. 
65 Davies, Iams & Rupp, supra note 49, at 3. 
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application) process,” and had “limited capacity to 

comply with the requirements of the relatively 

complex and time consuming reapplication 

process.”66 Systemic processes may also have 

artificially inflated the numbers of DAA recipients 

on the rolls, so a certain percentage of the individuals 

whose benefits ended in 1997 may have been 

misclassified.67  

According to a report from SSA’s Office of 

Research, Evaluation, and Statistics, the legislative 

changes had a substantial effect of the targeted 

recipients who ultimately lost eligibility for 

payments—but a very small effect on the SSA’s 

disability programs overall, as DAA beneficiaries 

had accounted for only 2.6 percent of individuals 

receiving SSDI and SSI at the time.68 Of the SSI 

beneficiaries who maintained eligibility after the 

reforms, most did so on the basis of a psychiatric 

 
66 Stevenson, supra note 5, at 196. 
67 Id. at 196-97. 
68 Davies, Iams, & Rupp, supra note 49, at 5. 
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impairment.69 The primary impairment for DAA SSI 

beneficiaries who had maintained eligibility shifted 

from 1996 to 1998, with over half of DAA 

beneficiaries with a SUD diagnosis being classified 

instead in the “other mental disorders”70 category by 

December 1998. The second and third most common 

categories were “mental retardation” (8.4%) and 

“musculoskeletal and connective tissue disorders” 

(7.7%).71  

Meanwhile participation in treatment programs 

“dropped dramatically.”72 A study presented by 

Kevin M. Campbell, PhD, of the Association of 

Health Services Research, found that in the year after 

termination, participation in outpatient programs 

steadily declined, though individuals in treatment 

programs whose benefits continued actually showed 

increased levels of participation.73 Another study in 

 
69 Id. at 6. Of beneficiaries receiving SSI payments based on DAA in 
1996, 75% had a psychiatric impairment. Waid & Barber, supra note 
29. 
70 Waid & Barber, supra note 29. 
71 Id. 
72 Stevenson, supra note 5, at 197. 
73 Id. at 198. 
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Chicago found that individuals were more likely to 

drop out of treatment after losing benefits.74  

To study the CAAA’s effect on labor force 

participation,75 in 2010 Pinka Chatterji and Ellen 

Meara at the University of Albany and Harvard 

Medical School used repeated cross-sections from 

national household surveys to estimate how 

termination of SSI affected labor market outcomes 

for individuals with DAA. That authors found that, 

in the short run (1997-1998), declines in SSI came 

with increases in current employment and labor force 

participation. However, in later years (1999-2002), 

SSI receipt increased and the short-term labor market 

outcomes diminished.76 Meanwhile, “across all 

states and agencies,” a study by the Lewin Group 

found “very few reports of former beneficiaries 

returning to employment.”77  

 
74 Id. at 200. 
75 “[O]ne purpose of the 1996 legislation was to change the incentive 
structure for addicts and encourage them to re-enter the workforce. 
This did not occur.” Stevenson, supra note 5, at 198. 
76 Pinka Chatterji & Ellen Meara, Consequences of Eliminating 
Federal Disability Benefits for Substance Abusers, 29 J. HEALTH 
ECON. 226 (2010), available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2842468/. 
77 Stevenson, supra note 5, at 198. 
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At the same time, the income level of former 

beneficiaries and their households decreased 

substantially, and a predicted shift to other state-run 

welfare programs failed to materialize.78 The 

legislative changes also had an impact on housing for 

affected beneficiaries. The Lewin Group study noted 

reports that most individuals who lost their benefits 

in 1997 were “unable to remain in their prior housing 

arrangements, and some were thought to have 

become homeless.”79 In addition, an Urban Health 

Study of the University of California-San Francisco 

examined data pertaining to 1,224 subjects in six San 

Francisco Bay Area communities and found that, 

prior to the CAAA, individuals receiving SSI 

benefits were less likely to be homeless. The study 

also concluded that loss of benefits for individuals 

with DAA “increased the severity of social ills such 

as homelessness, illegal activity and increased unsafe 

 
78 Id. at 197. 
79 Id. at 198. “[A]ddicts who did not requalify for SSI were twice as 
likely to report experiencing hunger and homelessness as those who 
continued to receive SSI in the years following the enactment of the 
CAAA.” Selver, supra note 4, at 958. 
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drug use.”80 Another study by the National Health 

Care for the Homeless Council, surveying 3,648 

individuals, reported that more than half of former 

SSI/SSDI recipients who had previously paid for 

housing were in emergency shelters within two years 

of losing their benefits. An additional 26.4% were 

living with friends or relatives, in treatment beds, or 

in transitional housing.81 

In terms of mental health, four different treatment 

agencies surveyed by the Lewin Group reported 

“deaths from suicide attributable, at least in part, to 

the termination of SSI/SSDI benefits.”82 Finally, 

with regard to crime, a study focused on former 

recipients in Chicago found, in a random sample of 

276 individuals, that at least 70% had been arrested 

at least once. The authors concluded that “the 

relationship between criminal activity and SSI status 

was more complex than originally thought,”83 as 

 
80 Stevenson, supra note 5, at 198-99. 
81 Id. at 200-01. 
82 Id. at 198. 
83 Id. at 199 (citing Arthur Lurigio, et al., The Criminality of Former 
Supplemental Security Income Recipients for Drug and Alcohol 
Addiction Pre and Post-Benefit Termination, Presentation before the 
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crime seemed to be tied more strongly to income 

level regardless of source (e.g., government or 

employment). “Thus,” they wrote, “individuals who 

are employed, but at substandard wages, may be 

more likely to commit crimes to supplement their 

incomes than individuals who are supported by their 

families or the government at higher levels.”84 

IV. THE DDP AT GREATER BOSTON LEGAL 
SERVICES 

In Massachusetts specifically, the Lewin Group 

study found a 42.9% decrease from December 1996 

to December 1998 in the number of individuals 

receiving SSI payments based on DAA.85 

Massachusetts beneficiaries still feel the impact of 

Welfare Reform today, as suggested by the results of 

a recent data analysis project at one Boston-based 

legal aid office. Greater Boston Legal Services is a 

 
Academy for Health Services 16th Annual Meeting (July 31, 1999) 
(abstract available at 
http://www.academyhealth.org/abstracts/1999/lurigio.htm) (last 
visited June 20, 2002)). 
84 Id. 
85 Waid & Barber, supra note 29. 
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non-profit organization that provides civil legal aid 

services to low-income residents of Greater Boston. 

Within GBLS, the Elder, Health, and Disability Unit 

handles a variety of health insurance, income 

supports, elder law, and disability cases, including 

Social Security disability (SSDI/SSI) appeals. In a 

sample of 126 Social Security cases handled by the 

EHDU from 2007 to 2020,86 15 (12%) involved a 

past or current substance abuse component.87 

 
86 Data for the DDP was drawn from cases with available electronic 
records including at least information on an SSDI/SSI eligibility 
decision that the client obtained, at any level of appeal, while 
represented by GBLS. The EHDU started collecting this type of case 
data for the first time in 2019, for the purposes of the denials project. 
Ultimately whether a case was included in the sample depended on 
whether or not its handler had kept copies of, for example, 
administrative law judge decisions, closing letters, or other relevant 
documents in an electronic file format, and whether the author could 
be granted access to the file’s corresponding record in GBLS’s case 
management system. 
Due to the limitation of the search to electronic records, the oldest 
cases identified appear to date back to 2007. Addition of new, 
incoming decisions to the sample ended on December 23, 2020. The 
relatively unstructured nature of the search is acknowledged as a 
limitation of this project. Not all SSDI/SSI cases handled by GBLS 
between 2007 and 2020 were included in the DDP sample, as many 
records, especially for older cases, had been maintained partly or 
fully in paper form and been moved to storage prior to 2019. In these 
instances the author made a best effort to reconcile all available 
information from different sources. 
87 This was defined as substance abuse explicitly mentioned in the 
most recent available decision resulting in payment or non-payment 
of benefits. In a limited number of cases substance use or abuse 
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In order to identify factors potentially 

contributing to wins or losses among the EHDU’s 

cases, the DDP compiled data on this sample of 126 

cases comprising a list of 18 different factors (listed 

infra), plus the most recent documented outcome 

(i.e., the claimant’s approval or denial for SSDI or 

SSI) at any level of appeal.88 The sample included 

cases both handled locally by the Massachusetts 

hearing office and outsourced to hearing offices in 

other states,89 as well as decisions most recently 

affirmed, overturned, or remanded by the Appeals 

 
appeared in passing in a client’s record but was not acknowledged in 
the most recent decision in their case. This happened where, for 
example, the client had disclosed substance abuse fully resolved 
decades earlier, or a suspicion of substance use was mentioned in 
passing in the client’s record. If no decision text was available, then 
available medical records were searched for a diagnosis of substance 
abuse. If no medical records were available, then the representative’s 
brief was searched for mention of substance abuse.  
88 The most recent documented outcome was defined as the most 
recent medical eligibility decision resulting in payment or non-
payment of benefits. In cases where the most recent documented 
outcome was a remand for a new hearing, without a new decision 
with respect to medical eligibility, the most recent determination with 
respect to medical eligibility (e.g., the overturned decision) was taken 
instead to be the most recent documented outcome. 
89 Ordinarily the disability hearings attended by GBLS 
representatives are held at the Boston Office of Hearings Operations. 
The Social Security Administration has occasionally transferred cases 
to hearings offices outside of the state. For example but without 
limitation, GBLS representatives have participated remotely in 
hearings held in Albany, New York and Providence, Rhode Island. 
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Council90 or a federal court.91 Because the sample 

was not limited to any particular level of appeal or 

U.S. state, it reflected the Unit’s case handling or 

features of the Social Security system as a whole, as 

opposed to reflecting trends within a particular court 

or limited subset of courts or SSA offices. 

Based on Disability Benefits practice group 

discussions over the summer of 2019, the factors 

ultimately included in the DDP analysis were: 

• The claimant’s age at intake; 
• The claimant’s gender; 
• The claimant’s ethnicity; 
• The claimant’s primary spoken 

language; 
• Whether an interpreter was needed; 
• The claimant’s relationship status; 

 
90 The Social Security Administration’s Appeals Council 
headquartered in Falls Church, Virginia offers review at the final 
administrative decisional level in SSDI and SSI cases. The Appeals 
Council was created in 1940 as a three-member body established to 
oversee hearings and appeals, and to promote national consistency in 
local administrative decisions. Brief History and Current Information 
about the Appeals Council, SOC. SEC., 
https://www.ssa.gov/appeals/about_ac.html (last visited Dec. 29, 
2020). 
91 In cases where a claimant disagrees with a decision of the Appeals 
Council, or where the Appeals Council decides not to review the 
case, federal district courts offer a final level of appeal. Federal 
Court Review Process, SOC. SEC., 
https://www.ssa.gov/appeals/court_process.html (last visited Dec. 29, 
2020). 
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• The claimant’s housing status;92 
• The claimant’s disability or 

disabilities;93 
• Whether the claimant’s record 

included substance abuse (past or 
current);94 

• Whether the claimant’s disabilities 
were only mental;95 

• Whether a hearing was held by 
videoconference (or 
teleconference);96 

• Whether a treating source had 
provided an opinion supporting 
disability;97 

 
92 Many clients represented by the EHDU are minors under age 18. In 
these cases the parents’ or other responsible parties’ housing status 
was noted, if available. 
93 All physical and mental disabilities alleged by the client were 
included, as opposed to, for example, the set of severe impairments 
ultimately acknowledged by a factfinder. See, e.g., 20 C.F.R. § 
404.1520(a)(4)(ii) (2012) (referring to the identification of “severe” 
impairments in the disability evaluation process).  
94 This was defined as substance abuse explicitly mentioned in the 
most recent available decision resulting in payment or non-payment 
of benefits. “Past substance abuse” included references to a “history 
of” substance abuse and SUDs “in remission” or in treatment. 
95 The Social Security categorizes claimants’ functional limitations as 
exertional (e.g., relating to the strength demands of activities such as 
lifting and walking) or non-exertional (e.g., relating to psychiatric 
symptoms or sensory functions). The disability evaluation differs 
based on whether a claimant’s limitations are only exertional. See, 
e.g., 20 C.F.R. § 404.1569a (2003). 
96 Claimants can consent to remote participation in disability hearings 
by videoconference.  
97 Various categories of healthcare providers (e.g., physicians, 
physician assistants) may provide opinion evidence in support of a 
claimant’s case. Revisions to Rules Regarding the Evaluation of 
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• Whether the case concerned an 
application, continuing disability 
review, or age  18 review;98 

• Whether the case had previously been 
remanded; 

• Whether the claimant was the sole 
caretaker of minor children; 

• The claimant’s source of income at 
the time of their hearing; 

• The claimant’s employment status;99 
and 

• The claimant’s education level. 

Already in the data collection phase, substance 

abuse was a standout factor, as 80% of the EHDU’s 

sampled SSDI/SSI cases involving a past or present 

SUD had resulted in a loss, in contrast with an 

approximately 34% loss rate on average across all 

 
Medical Evidence, Social Security, 
https://www.ssa.gov/disability/professionals/bluebook/revisions-
rules.html (last visited Dec. 29, 2020). Medical opinion evidence may 
include an assessment of residual functional capacity, or the most an 
individual can do in an occupational setting given their functional 
impairments and limitations. See, e.g., 20 C.F.R. § 416.945 (2012). 
98 When a beneficiary is approved before age 18, the Social Security 
Administration must redetermine their eligibility for SSI based on the 
adult program criteria in an Age-18 Redetermination Procedure. 
Jeffrey Hemmeter & Elaine Gilby, The Age-18 Redetermination and 
Postredetermination Participation in SSI, 69 SOC. SECURITY BULL. 1 
(2009), available at 
https://www.ssa.gov/policy/docs/ssb/v69n4/v69n4p1.pdf. 
99 For example, whether the claimant was unemployed, employed 
part-time, a student, or actively seeking employment. 
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cases.100 In the set of 126 cases, 15 involved past or 

current substance abuse,101 and only three of these 

cases had resulted in favorable outcomes for the 

claimant. In one of these cases, the claimant had been 

able to provide medical evidence of disabilities 

originating at birth or in childhood. The claimant had 

also undergone numerous inpatient hospitalizations 

for psychiatric evaluation or treatment unrelated to 

substance abuse, and had clear communication 

impairments. In a second case where the EHDU 

secured an approval, the claimant had well-

documented physical impairments necessitating an 

 
100 To place these rates in context, statistics from the Massachusetts 
disability advocacy firm Citizens Disability indicate the following 
success rates for applications at different stages of appeal in 
Massachusetts: 45.4% at the initial stage (54.6% loss rate), 20.2% at 
the reconsideration stage (79.8% loss rate), and 46.8% at the hearing 
stage (53.2% loss rate). Citizens Disability also reports the following 
success rates for applications nationwide: 38.4% at the initial stage 
(61.6% loss rate), 13.7% at the reconsideration stage (86.3% loss 
rate), and 51.1% at the hearing stage (48.9% loss rate). Massachusetts 
and Social Security Disability Benefits, Citizens Disability, 
https://www.citizensdisability.com/state-by-state-
information/massachusetts-and-social-security-disability-benefits/ 
(last visited Mar. 2, 2021). It is important to note that these statistics 
differentiate between claims approved at different levels of appeal, 
whereas the DDP did not distinguish between levels of appeal. See 
supra note 86. 
101 Addictive substances frequently appearing in the relevant medical 
records included alcohol, cocaine, heroin, and opioid medication. 
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assistive device in order to walk, and an opioid use 

disorder “in remission.” In the third case, no decision 

text was available for review, but the presence of 

substance abuse for DDP purposes was determined 

based on available medical records. In that case, the 

claimant had been approved for SSI as a child and 

was seeking GBLS’s representation in order to 

obtain SSDI. 

In more than one case, a factfinder or treatment 

provider had remarked explicitly on the possibility 

that at least some of the claimant’s mental symptoms 

were attributable to substance use. Often, 

distinguishing between symptoms arising from an 

“organic” mental disorder and those due to drugs or 

alcohol, can be challenging, if not medically 

impossible. As detailed in Part V.A, infra, this can 

potentially lead to a lack of uniformity in the Social 

Security system, with different outcomes arising 

from similar sets of facts depending on where the 

case is heard. 
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V. OPPORTUNITIES FOR FURTHER STUDY 

Examining statistics across cases and more 

closely examining individual case histories provided 

an opportunity to uncover potential areas for further 

research or reform. First (Part V.A), a question of 

burden of proof in SUD cases remains unresolved 

among the federal courts, potentially affecting cases 

where claimants cannot point to a period of sobriety, 

or where it is otherwise impossible to determine 

which of a claimant’s impairments may be 

attributable to substance use. In these cases, the SSA 

has at least twice issued guidance indicating that a 

“tie”102 in the evidence should go to the claimant. 

Nevertheless, a circuit split has emerged, with some 

circuits following the SSA’s guidance, and others 

diverging and treating the SSA’s guidance as only 

persuasive.103 

Second (Part V.B), the SSA’s history of taking 

one step forward, one step back with respect to 

inclusion of SUDs among eligible disabilities 

 
102 Selver, supra note 4, at 970. 
103 Id. at 969. 
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reflects the medical community’s own inconsistent 

treatment of substance abuse—though increasing 

scientific evidence supports the notion of addiction 

as a brain disease. Third (Part V.C), driving the 

legislative changes to the Social Security’s DAA 

rules in the 1990s was an assumption that 

government benefits incentivize addiction for 

individuals with a SUD. Proponents of this view 

found support in anecdotes and media coverage 

leading up to the 1996 reforms. Twenty-five years 

later, questions remain as to whether empirical 

evidence aligns with the anecdotes and supports this 

assumption. Fourth (Part V.D), how did 

representatives—for example, practitioners working 

with clients in the legal aid setting—adjust their 

practice based on the new rules after 1996? As DAA 

cases became more challenging to win, how did 

practitioners determine which claims to take on and 

which strategies to employ? Each of these issues is 

addressed here in turn. 
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A. A Circuit Split over Burden of Proof in 
Addiction Cases 

The CAAA revoked SSDI/SSI eligibility from 

two groups of individuals with SUDs: those for 

whom the SUD was the primary disability, and those 

for whom SUD contributed to a different, additional 

disability, such as a mental health condition. For the 

latter group, disentangling SUD-related limitations 

from limitations related to a co-occurring condition 

can be virtually impossible, and this poses a dilemma 

for courts and claimants. Where the evidence is in 

equipoise and materiality of the SUD cannot be 

clearly established, does the tie go to the claimant or 

the government? While the SSA itself has handed 

down guidance suggesting that the tie should go to 

the claimant, circuit courts have split on this 

question.104 

Immediately following the 1996 reforms, the 

SSA issued Emergency Teletype EM-96200, an 

internal agency guideline instructing administrative 

hearing offices that “[w]hen it is not possible to 

 
104 See generally Selver, supra note 4. 
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separate mental restrictions and limitations imposed 

by DAA and the various other mental disorders 

shown by the evidence, a finding of ‘not material’ 

would be appropriate.”105 Subsequently in 2013, the 

SSA issued Social Security Policy Interpretation 

Ruling 13-2p, and an Order of the Appeals Council 

subsequently cited this Ruling in endorsing a tie-

goes-to-the-claimant approach.106 Meanwhile circuit 

courts diverged, with the Fifth, Eleventh, Ninth, and 

Second Circuits placing the burden of proof on the 

claimant, and the Tenth and Eighth Circuits taking 

the opposite approach, placing the burden on the 

government.107 

The party with the burden of proof in DAA 

claims faces a significant hurdle, and the adjudicator 

is forced to speculate with respect to the effects of 

substance abuse cessation.108 The SSA itself, in its 

Emergency Teletype, instructed, “We know of no 

research data upon which to reliably predict the 

 
105 Id. at 966. 
106 Id. at 973. 
107 Id. at 966-73. 
108 Id. at 964; Stevenson, supra note 5, at 194. 
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expected improvement in a coexisting mental 

impairment(s) should drug/alcohol use stop,” and 

suggested looking to evidence of a period of 

abstinence in claimant records.109 Thus DAA 

claimants are put in a position to abstain long enough 

to provide medical evidence showing lack of 

improvement, and adjudicators are subject to 

“overreact[ing] to any mention” of substance abuse 

in the medical records, which can create “a negative 

psychological effect.”110 

The status quo also leaves a lack of uniformity 

across the Social Security system. Ultimately, “the 

allocation of the burden will determine whether a 

large number of dual-diagnosis claimants receive 

benefits,” as “similar fact patterns can yield opposite 

results based on the allocation of the burden of 

proof.”111  

 
109 Stevenson, supra note 5, at n.47. “Medical evidence...often leads 
to the conclusion that the causes and effects of a claimant’s addiction 
and co-occurring disorder cannot be separated.” Selver, supra note 4, 
at 975. 
110 Stevenson, supra note 5, at 194-95 (“But-for causation could 
function as a proxy, a way to punish drug use itself.”). 
111 Selver, supra note 4, at 974-76 (citing Parra v. Astrue, 481 F.3d 
742, 749–50 (9th Cir. 2007) (affirming ALJ’s finding of DAA 
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Writing about this circuit split in a 2016 Note, 

Max Selver at New York University Law School 

argued that placing the burden on the government is 

the correct approach based on the text of the CAAA 

and its implementing regulations, as well as public 

policy considerations, as the Social Security 

Administration has “vastly superior resources and 

expertise to litigate this complex issue,” compared to 

the claimant.112 

B. Evolving Medical Views of Substance 
Abuse 

Over recent decades, the SSA has taken steps 

forward and back with respect to inclusion of DAA 

in the set of disabling conditions eligible for 

government support. According to Linda Mills and 

 
materiality where physician testified that there was insufficient 
evidence in the record to support a conclusion one way or the other 
regarding DAA materiality); Bayer v. Astrue, No. 08–cv–02389–
WYD, 2010 WL 1348416, at *6–7 (D. Colo. Mar. 31, 2010) 
(reversing DAA materiality finding because ALJ improperly 
interpreted doctor’s opinion that he “could only ‘guess’ as to how the 
bipolar disorder, without the effects of alcohol, would limit 
[p]laintiff’s mental health” to mean that claimant’s bipolar disorder 
would not be severe absent substance abuse)). 
112 Id. at 960-61. 
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Anthony Arjo, writing in 1996, the SSA’s more 

inclusive, pre-1994 policy had correctly fit the then-

current medical understandings of addiction as a 

disabling disease.113 In contrast, as later suggested by 

Dru Stevenson, then at Greater Hartford Legal Aid in 

Hartford, Connecticut, the 1990s’ driving concerns 

about “the perverse incentives of encouraging 

substance abuse” seemed to assume that individuals 

suffering from addiction have a “choice” with 

respect to their behavior.114 Stevenson addressed at 

length the debate in different fields over the extent to 

which engaging in substance abuse is a voluntary or 

involuntary act.115 

 
113 Mills & Arjo, supra note 30, at 139; see also Spade, supra note 
22, at 103-04 (placing 1980s’ and 1990s’ drug policy in the context 
of “widespread moral and social panics” resulting from “complex 
political contexts”). 
114 Stevenson, supra note 5, at 202-03 (contrasting “moral hazard” 
and “rehabilitation” perspectives on providing benefits to individuals 
with SUDs). 
115 Id. at 203-11; see also Wright, supra note 13 (“At present [1995], 
SSI operates on the philosophy that addiction is an illness and not a 
result of individual behavior and choices. However, the view that 
addiction is a disease remains disputed.”). “Many observers saw the 
attack on the DA&A program as an assault on the ‘concept of 
addiction as a disease,’” while “[m]any congressmen troubled by the 
program emphasized that addiction is a ‘self-inflicted condition.’” 
Hunt & Baumohl, supra note 38, at 47-48. 
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The medical field itself increasingly 

characterizes addiction as a medical condition, rather 

than a choice or a moral failing—though mirroring 

the welfare system, the consensus in medicine has 

not continuously evolved in this direction.116 Today 

the American Psychiatric Association, the main 

psychiatrists’ organization in the United States and 

largest psychiatric association in the world, defines 

addiction as “a complex condition, a brain disease 

that is manifested by compulsive substance use 

despite harmful consequences.”117 However, 

historically, this view found mainstream acceptance 

only relatively recently. 

In his [1816] book, An Inquiry Into the 
Effects of Ardent Spirits Upon the Human 

 
116 Writing in 2011, one physician described the study and treatment 
of addiction as “com[ing] of age by way of a long and winding road.” 
David E. Smith, The Evolution of Addiction Medicine as a Medical 
Specialty, 13 VIRTUAL MENTOR 900 (2011). 
117 What Is a Substance Use Disorder?, AM. PSYCHIATRIC ASS’N, 
https://www.psychiatry.org/patients-families/addiction/what-is-
addiction (last visited Dec. 29, 2020). Addiction has been linked 
medically to desensitization of reward circuits, increased strength of 
conditioned responses and stress reactivity, and weakening of brain 
regions involved in executive functions such as decision making and 
self-regulation. Nora D. Volkow, George F. Koob, & A. Thomas 
McLellan, Neurobiologic Advances from the Brain Disease Model of 
Addiction, 374 NEW ENG. J. MED. 363 (2016), available at 
https://www.nejm.org/doi/full/10.1056/NEJMra1511480.  

https://www.psychiatry.org/patients-families/addiction/what-is-addiction
https://www.psychiatry.org/patients-families/addiction/what-is-addiction
https://www.nejm.org/doi/full/10.1056/NEJMra1511480
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Body and Mind: With an Account of the 
Remedies for Curing Them, [America’s 
first surgeon general Benjamin] Rush 
described the symptoms of tolerance and 
alcohol withdrawal, encouraging 
physicians of the time to consider 
substance abuse a disease entity. Concern 
about the widespread abuse of other 
drugs began following the Civil War 
through recognition of addiction as a 
result of indiscriminate prescription of 
opiates for pain relief. Not until the 1950s 
did the American Medical Association 
formally acknowledge alcoholism as a 
medical illness, and not until the 1960s, 
as a disease.118 

In the 1970s, changes to the Social Security rules 

followed a contemporaneous “growing consensus in 

the medical profession that alcoholism was a 

‘disease’ in its own right,” removing the physical 

organ damage requirement for SUD-based eligibility 

for benefits.119 Then, in 1989, following the passage 

 
118 Karen Egenes, Addiction Treatment: A Historical Nursing 
Perspective, 7 ADDICTIONS NURSING 2, 2 (1995). In an echo of Civil 
War-era history, in recent years the opioid epidemic has again drawn 
attention to addiction as a public health crisis, prompting calls for 
research on addiction and pain. See “Surgeon General Priority: 
Opioids and Addiction,” Health & Human Services, 
https://www.hhs.gov/surgeongeneral/priorities/opioids-and-
addiction/index.html (last visited Jan. 3, 2021). 
119 Stevenson, supra note 5, at 188. 
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of a Benefits Reform Act that required the SSA to 

draft more “realistic” regulations pertaining to 

mental impairments, the agency recognized 

alcoholism and addiction as independently 

qualifying conditions.120  

Nevertheless, both policy and medicine 
continued to take steps forward—toward 
a disease model of addiction—and back 
again over the following decades. 
Authors in the medical community 
observed, regarding medical views of 
addiction, as recently as 2016. 
Although the brain disease model of 
addiction has yielded effective preventive 
measures, treatment interventions, and 
public health policies to address 
substance-use disorders, the underlying 
concept of substance abuse as a brain 
disease continues to be questioned, 
perhaps because the aberrant, impulsive, 
and compulsive behaviors that are 
characteristic of addiction have not been 
clearly tied to neurobiology.121 

 
120 Id. at 188-89. 
121 Volkow, Koob, & McLellan, supra note 117. As a result, authors 
have noted a limited focus on substance abuse in U.S. medical 
schools and relatively low levels of expertise in addiction medicine. 
Norman S. Miller, Lorinda M. Sheppard, Christopher C. Colenda, & 
Jed Magen, Why Physicians Are Unprepared to Treat Patients Who 
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It remains to be seen how subsequent evolution of the 

medical view of addiction will influence DAA 

eligibility rules in the coming years. 

C. Theory Revisited: Do Disability Payments 
Incentivize Addiction? 

The systemic impact of the CAAA on outcomes 

such as employment, homelessness, and suicide is 

addressed supra in Part III. Here, the focus is on the 

essential question on which the 1990s’ new policy 

depended: Do disability payments incentivize 

addiction? Frequently the justifications driving the 

1996 rule-change were based on the idea that 

disability payments somehow either enabled 

addiction or failed to promote recovery.122 

 
Have Alcohol- and Drug-related Disorders, 76 ACAD. MED. 410 
(2001), available at 
https://journals.lww.com/academicmedicine/Fulltext/2001/05000/Wh
y_Physicians_Are_Unprepared_to_Treat_Patients.7.aspx; Anita Ram 
& Margaret Chisolm, The Time Is Now: Improving Substance Abuse 
Training in Medical Schools, 40 ACAD. PSYCHIATRY 454 (2016); 
Ernest Rasyidi, Jeffrey N. Wilkins, & Itai Danovitch, Training the 
Next Generation of Providers in Addiction Medicine, 35 PSYCHIATRIC 
CLINICS N. AM. 461 (2012). 
122 See, e.g., Wright, supra note 13 (“Even with a 36-month cap, SSI 
pays substance abusers to stay addicted because cash assistance 
during those 36 months will be cut off should they recover and return 
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Numerous studies since the 1990s have evaluated 

this assumption. 

In 1995, Andrew Shaner and colleagues at the 

West Los Angeles Veterans Affairs Medical Center 

evaluated 105 male patients with schizophrenia and 

cocaine dependence, and found that the patients’ 

“cyclic pattern of drug use strongly suggest[ed] that 

it [was] influenced by the monthly receipt of 

disability payments,” where the cycle included 

“depletion of funds needed for housing and food, 

exacerbation of psychiatric symptoms, more 

frequent psychiatric hospitalization, and a high rate 

of homelessness.”123 Shaner, et al. remarked on the 

“troubling irony” that “income intended to 

compensate for the disabling effects of severe mental 

 
to work. Only those addicts who have the strongest motivation to 
help themselves will ever recover. Therefore, SSI is unlikely ever to 
produce many recoveries because it encourages addicts to show up 
for treatment to get the cash, not be cured.”). 
123 Andrew Shaner, Thad A. Eckman, Lisa J. Roberts, Jeffrey N. 
Wilkins, Douglas E. Tucker, John W. Tsuang, & Jim Mintz, 
Disability Income, Cocaine Use, and Repeated Hospitalization 
among Schizophrenic Cocaine Abusers—A Government-Sponsored 
Revolving Door?, 333 NEW ENG. J. MED. 777 (1995), available at 
https://www.nejm.org/doi/10.1056/NEJM199509213331207?url_ver
=Z39.88-
2003&rfr_id=ori%3Arid%3Acrossref.org&rfr_dat=cr_pub++0www.
ncbi.nlm.nih.gov. 
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illness may have the opposite effect.”124 They found 

that cocaine use, psychiatric symptoms, and hospital 

admissions all peaked shortly after the arrival of 

patients’ disability payments on the first of the 

month, and that the “average patient spent nearly half 

his total income on illegal drugs.”125 

The following year, Robert Rosenheck and Linda 

Frisman at the Department of Veterans Affairs 

Northeast Program Evaluation Center and Yale 

Medical School again considered whether public 

support payments incentivize substance abuse, in a 

nine-site study involving 655 subjects.126 Although 

the results showed a significant relationship between 

overall income level and substance abuse, the authors 

concluded the following: 

[T]he coefficients revealed no 
statistically significant relationships 
between public support payments and any 
of the substance abuse measures. In other 
words, in this study those who received 
high levels of public funding had no 
greater tendency to use or purchase drugs 

 
124 Id. 
125 Id. 
126 Rosenheck & Frisman, supra note 40, at 193-94. 
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or alcohol than did public support 
recipients who received lower levels of 
funding. Also, although the findings 
suggest higher levels of substance abuse 
for the study group as a whole [i.e., 
veterans], on average, public support 
recipients reported significantly lower 
levels of substance abuse and spending 
than did those who did not receive any 
form of public support, even though the 
former group had higher total income.127 

Another, nine-site study followed 1,764 randomly 

selected SSI beneficiaries over two years, examining 

how loss of SSI benefits affected their use of alcohol 

and illegal drugs.128 The authors reported in 2003 

that “termination of the [SSI] program had no effect 

on levels of substance use” among beneficiaries, 

whereas higher levels of substance use were 

“significantly and substantially associated with 

younger age (under 44 years), psychiatric and legal 

programs, and family or social conflict,” and 

concluded that “subsets of the DA&A population 

 
127 Id. 
128 Richard Speiglman, Jean Norris, Shanthi Kappagoda, Rex S. 
Green & Zoran Martinovich, SSI Receipt and Alcohol and Other 
Drug Use among Former SSI DA&A Beneficiaries, 30 CONTEMP. 
DRUG PROBS. 291, 291 (2003). 
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need individualized services beyond income 

support.”129  

In 2000, James Swartz and co-authors at Illinois 

Treatment Alternatives for Safe Communities, 

Incorporated, Loyola University, and the University 

of Illinois at Chicago conducted follow-up 

interviews with 204 randomly selected DAA 

beneficiaries in Chicago, who had initially been 

interviewed between January and March 1997, 

immediately following termination of their SSI 

benefits.130 The authors reported that beneficiaries 

“who ha[d] lost DA&A disability benefits and who 

continue[d] to be unemployed or underemployed 

ha[d] elevated rates of drug dependence and 

psychiatric comorbidities,” and so “helping these 

cases make the transition from government 

assistance to sustained employment is increasingly 

difficult.”131  

 
129 Id. at 291-92. 
130 James A. Swartz, Arthur J. Lurigio, & Paul Goldstein, Severe 
Mental Illness and Substance Use Disorders Among Former 
Supplemental Security Income Beneficiaries for Drug Addiction and 
Alcoholism, 57 JAMA PSYCHIATRY 701 (2000), available at 
https://jamanetwork.com/journals/jamapsychiatry/fullarticle/481633. 
131 Id. 
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In 2003, James Swartz and co-authors at the 

University of Illinois at Chicago performed a 

prospective, two-year study with follow-up 

interviews conducted every six months, and urine 

samples collected at the final three follow-up 

interviews, with 740 former SSI recipients who had 

received disability benefits for DAA in 1996. The 

authors found that participants were “28% more 

likely to test positive for cocaine use in the first 10 

days of the month,” and that this effect was “general 

across all subjects and...not restricted to those 

receiving SSI benefits,” and that receipt of SSI “did 

not increase cocaine or opiate use generally, nor did 

having a representative payee suppress use.”132 The 

authors concluded that the “check effect” for cocaine 

use was “general and not confined to [beneficiaries] 

receiving federal cash benefits.” They further noted 

that lack of any check effect for opiate use was 

“probably the result of the difference between a 

 
132 James A. Swartz, Chang-ming Hsieh & Jim Baumohl, Disability 
payments, drug use and representative payees: an analysis of the 
relationships, 98 ADDICTION 965 (2003), available at 
https://onlinelibrary.wiley.com/doi/abs/10.1046/j.1360-
0443.2003.00414.x. 



Vol. 21, 2021 
LSD Journal 

444 

 

Suuberg 

relatively steady state of opiate use associated with 

addiction and a binge pattern of cocaine use triggered 

by suddenly flush resources.”133 

In 2006, Marc Rosen and co-authors at Yale 

Medical School, the West Haven Mental Health 

Center, the Yale School of Public Health, and the 

Department of Veterans Affairs Northeast Program 

Evaluation Center performed a secondary analysis of 

data from 6,199 participants in a cohort study 

completed over four years. The authors found that 

participants who did not receive benefits 

“significantly reduced their substance use over 

time.”134 Adjusting for potentially confounding 

covariates, the authors found that participants who 

started receiving benefits “showed no greater drug 

use than those without benefits but had significantly 

more days housed and fewer days employed.”135 

 
133 Id. 
134 Marc I. Rosen, Thomas J. McMahon, HaiQun Lin, & Robert A. 
Rosenheck, Effect of Social Security Payments on Substance Abuse in 
a Homeless Mentally Ill Cohort, 41 HEALTH SERV. RES. 173, 173 
(2006), available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1681526/pdf/hesr04
1-0173.pdf. 
135 Id. 
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Participants whose benefits preceded the study and 

continued had “more clinician-rated drug use over 

time than those without benefits.”136 Overall, the 

authors concluded that the “hypothesis that Social 

Security benefits facilitate drug use was not 

supported by longitudinal data in this high-risk 

population.”137 Thus the empirical evidence diverges 

with respect to the central question of whether 

disability benefits incentivize substance use. Further 

study, including a more comprehensive review of the 

literature on the topic, could shed added light on this 

issue. 

D. Practitioner Decision Making in Dual-
Diagnosis Disability Cases 

The 80% loss-rate revealed by the DDP raises 

another question: How did the 1996 reforms 

influence practitioner decision making, when 

considering representation of clients suffering from 

addiction? One EHDU attorney familiar with the 

 
136 Id. 
137 Id. 
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Unit’s SSDI/SSI practice pre- and post-Welfare 

Reform recalled that, before 1996, practitioners were 

still making arguments that, for example, a client was 

disabled due to inability to control drinking. 

However, already then, some clients hesitated to seek 

approval for benefits based on drug use, predicting 

that their eligibility on that basis might not last. 

Judges also occasionally seemed wary of making 

decisions on the basis of a SUD, instead approving 

clients on the basis of other, concurrent disabling 

conditions (e.g., back pain). 

The EHDU attorney also noted that the Unit may 

have considered eliminating SUD cases from its 

SSDI/SSI caseload a decade ago, eliciting vehement 

opposition within the Unit at the time. The prevailing 

opinion may have been that disability payments 

should not be used to incentivize behaviors—

abstinence, employment—but instead to ensure that 

individuals who cannot work due to a medical 

disability are able to obtain the food and housing 
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needed to survive.138 The decision to continue 

representing clients with SUDs may also have been 

driven by the belief that DAA clients were generally 

abusing substances due to mental illness—and not 

that their mental conditions were due to substance 

abuse. 

VI. CONCLUSION 

It may be unsurprising for seasoned advocates 

that the DDP uncovered a high loss rate for disability 

benefits eligibility cases involving substance abuse. 

Already in 1999, a few short years after Welfare 

Reform, Linda Landry at the Disability Law Center 

in Boston remarked that DAA cases were some of the 

 
138 See, e.g., Selver, supra note 4, at n.20. Writing for the New York 
Times in 1996, former United States Secretary of Health, Education, 
and Welfare and founder and chairman of the National Center on 
Addiction and Substance Abuse at Columbia University, Joseph 
Califano, Jr., opined that the 1996 Welfare Reform package denied 
“basic life supports to children in households headed by caretakers 
struggling with addiction.” Id. (citing Joseph A. Califano, Jr., 
Welfare’s Drug Connection, N.Y. TIMES (Aug. 24, 1996)). Another 
homelessness rights advocate opined that “the idea that addicts need a 
‘swift kick’ to get on their feet is divorced from the reality of living 
in extreme poverty and homelessness.” Id. (citing John Holliman, 
Alcoholics, Advocates Wary of New Welfare Law, CNN (Sept. 30, 
1996), http://www.cnn.com/US/9609/30/welfare/). 
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most difficult to win.139 More than 20 years later, the 

DDP data suggest that this is still true—but that 

advocates continue to feel it is important to take these 

cases. 

In addition to showing that DAA cases remain an 

uphill battle for dual-diagnosis clients and their 

representatives, the DDP also brought attention to a 

number of opportunities for further research and 

possible reform. It highlighted a stark divergence 

between circuits on the question of burden of proof 

in DAA cases; a longstanding question of whether 

empirical evidence supports the CAAA’s driving 

assumption that disability benefits incentivize140 

substance abuse; a question of how further evolution 

in the medical community’s treatment of substance 

abuse will come to be reflected in disability law; and 

a question of why practitioners continue to accept the 

uphill battle in these cases—despite understanding 

 
139 Landry, supra note 2, at 545. 
140 See, e.g., Stevenson, supra note 5, at 196 (referring to an 
“incentives-based approach” with respect to disability benefits for 
substance abuse). 
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for years that the data suggest a low likelihood of 

success. 
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